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AMICI STATEMENTS OF INTEREST


Amici are California organizations dedicated to advancing and protecting the civil rights of persons with disabilities, fostering their integration into all aspects of society, and furthering their ability to live full and independent lives.  Amici include organizations with extensive experience and nationally recognized expertise in the interpretation of California and federal disability civil rights laws.  As a result of their extensive and long-standing ties to the disability community throughout California, amici know that broad protections against employment discrimination are critical to eliminating historical stereotypes, prejudices and the resulting discriminatory practices and policies that prevent Californians with disabilities from participating and contributing as equal members of the workforce of this state.


Amicus AIDS Legal Referral Panel is a legal services program for people living with HIV/AIDS throughout the Bay Area.

Amicus California Council of the Blind (CCB) is a statewide organization comprised primarily of blind and partially sighted people from all parts of the state and all walks of life and providing services to blind and visually impaired persons in California. The California Council of the Blind provides the following services: direct services to the blind; a quarterly magazine in Braille, large print, cassette tape or diskette; scholarships to blind students; advisory and counseling aid; educational conferences and seminars; employment assistance and consultation with public and private agencies on behalf of the blind. The goal of the California Council of the Blind is to gain full independence and equality of opportunity for all blind Californians. 

Amicus California Foundation for Independent Living Centers (CFILC) is the professional association for the ILCs.  Twenty-eight centers out of the 29 in California are members.  The ILCs are separate, non-profit community based civil rights organizations for persons with all types of disabilities.  In addition, they provide core services of information and referral, peer support, advocacy, independent living skills training, housing referral and personal assistant referral.  CFILC provides information, training and networking to enhance the ILCs ability to create access and integration in the local community.

We are vitally interested in this brief because of the impact it has on our community.  Most of us working in this field and all of our consumers have disabilities of all types and levels of severity.  We worked to strengthen California’s Fair Employment and Housing Act so that discrimination would be stopped regardless of how severe the disability is.  Discrimination on the basis of disability is discrimination whether one is slightly disabled or significantly disabled.  The case in question has the potential to undo the hard work it took to ensure that all Californians with disabilities are protected from discrimination.

Amicus Deaf Counseling, Advocacy and Referral Agency (DCARA), Inc., is a community-based nonprofit corporation providing various social services, including job counseling, training and placement, to deaf and hard-of-hearing individuals in the Bay Area and North Coast region of California.  Controlled and staffed by a majority of deaf and hard-of-hearing people, DCARA’s philosophy is “of, by and for” deaf  and hard of hearing people and among its purposes, as its name implies, is to advocate on behalf of the deaf and hard-of-hearing communities,  including the elimination of bias in hiring, promotion and accommodation in the workplace.

Amicus Disability Rights Advocates, based in Oakland, California, is a non-profit public interest legal center that specializes in class action civil rights litigation on behalf of persons with disabilities, working to end discrimination in areas such as access to public accommodations, transportation, education, and employment.  In conjunction with the Disability Statistics Center at the University of California, San Francisco, DRA has published a report entitled “Disability Watch:  A Status Report on the Condition of People with Disabilities in the United States.”

Amicus Employment Law Center (ELC), a project of the Legal Aid Society of San Francisco, is a public interest law firm that litigates on behalf of the workplace rights of individuals with disabilities and other under-represented communities.  ELC was also closely involved in the legislative efforts to enact California Government Code Section 12926.

Amicus The Epilepsy Foundation of San Diego County is a nonprofit health agency dedicated to the prevention and control of epilepsy and its consequences.  We also help families to overcome problems associated with epilepsy.  All of our clients have seizure disorders of different severities that limit a major life activity.  The case in question has the potential to affect persons with epilepsy whose seizures are controlled by medication.  The Epilepsy Foundation of San Diego County has an interest in ensuring that broad legal protections against disability discrimination are afforded to persons with epilepsy regardless of severity.

Amicus Protection and Advocacy, Inc. (PAI) is a non-profit organization that provides legal and other advocacy assistance to Californians with disabilities, including physical, learning, sensory, mental health and developmental disabilities.  Since 1978, PAI has handled disability rights cases, including employment, housing, access, public benefits, mental health services, and developmental services cases under federal and state law.  PAI’s services include information and referral, peer and self-advocacy training, representation in administrative and judicial proceedings, investigation of abuse and neglect and legislative advocacy.  PAI assists hundreds of people with disabilities with employment issues every year, and sponsored AB 1077.

Amicus The Impact Fund is a non-profit foundation that provides funding, training, technical assistance and co-counsel services in complex public interest litigation in the areas of environmental justice, poverty law, and civil and human rights, including disability rights.  It is also a California State Bar Legal Services Trust Fund Support Center, providing services to legal services projects across the state.  The Impact Fund has extensive experience in employment cases brought under the California Fair Employment and Housing Act, including disability rights cases.  The Impact Fund provided amicus representation before this Court in the Moorpark v. Superior Court case.

Amicus National Senior Citizens Law Center is a non-profit organization that provides advocacy and technical assistance on behalf of older persons and those with disabilities.  Because of the prevalence of disability among older persons, the scope and enforcement of laws prohibiting disability is of particular importance to its constituents.

Amicus World Institute on Disability is an internationally recognized public policy center organized by and for people with disabilities, which works to strengthen the disability movement through research, training, advocacy and public education so that people with disabilities throughout the world enjoy increased opportunities to live independently.

SUMMARY OF ARGUMENT

There is no doubt, and the court below so affirmed, that AB2222 states that the definition of disability in FEHA is broader than that in the ADA and does not contain a requirement that a person’s mental or physical impairment must “substantially limit” her/his ability to engage in a major life activity.  Cal. Gov. Code § 12926 (k).  All that is required is that there be a limitation.  That broad definition applies to all cases filed after December 31, 2000.  The only question before this Court is whether AB 2222 affirmed preexisting law or imposed a new definition of disability.  As set forth below, the plain language of section 12926 (k) and its predecessors, as well as the statutory history and legislative intent, make clear that the broader definition of disability has been the law in California for many years prior to the passage of AB 2222.  

INTRODUCTION

It is California’s long-standing public policy to eradicate disability discrimination in the workplace through the enactment of significant legislation, rigorous enforcement mechanisms, and critical judicial interpretation.  While many employers hire, retain and promote people with disabilities, others deny people with disabilities a full and fair opportunity to work.  As a result, nearly half of individuals with disabilities who are able to work are unemployed.
  

Cal. Gov. Code § 12920 TA \l "Cal. Gov. Code § 12920" \s "Cal. Gov. Code § 12920" \c 2  states in relevant part, 

It is hereby declared as the public policy of this state that it is necessary to protect and safeguard the right and opportunity of all persons to seek, obtain, and hold employment without discrimination or abridgment on account of . . . physical disability.  

It is recognized that the practice of denying employment opportunity and discriminating in the terms of employment for these reasons foments domestic strife and unrest, deprives the state of the fullest utilization of its capacities for development and advancement, and substantially and adversely affects the interest of employees, employers, and the public in general.

It is the purpose of this part to provide effective remedies that will eliminate these discriminatory practices.

This strong and unmistakable language focuses on the harm visited upon individuals that experience discrimination, while recognizing that society also is diminished because of discriminatory actions that deny the public the efforts of many valuable citizens.


AB 2222,
 passed by the legislature, affirmed California’s proud history of broad civil rights protections for persons with disabilities.  The court below, however,  has now narrowed the number of individuals protected by California law.  By incorrectly importing the narrower federal standard in this case, the lower court has disrupted long-standing and consistent application of broad protections for employees with disabilities.  

The Court now has the opportunity to ensure that individuals who were discriminated against before the passage of AB 2222 will have the chance to pursue the statute's broad remedial purpose and promise.  The opportunity to prove their allegations based on the merits is no small matter for Plaintiff and other employees with disabilities, who have found their right to be free of discrimination at work stifled because of the mistaken application of the wrong legal standard.  For these individuals, reversal of the court below will conform to legislative intent.
ARGUMENT

I. THE DEFINITION OF DISABILITY UNDER FEHA DOES NOT AND NEVER HAS INCLUDED A REQUIREMENT THAT AN IMPAIRMENT “SUBSTANTIALLY” LIMIT A MAJOR LIFE ACTIVITY, AND THE LAW OF CALIFORNIA HAS LONG BEEN BROADER THAN THE DEFINITION OF DISABILITY UNDER THE ADA.

The plain meaning of the statutory text of FEHA TA \s "FEHA" , as well as its legislative history, make it clear that FEHA’s definition of physical disability has long provided greater protection than the ADA’s TA \s "ADA"  definition.  The public interest of independence and employment requires this definition of disability because of the high level of discrimination people with disabilities face throughout society.

A. The Plain Language of FEHA TA \s "FEHA"  Clearly and Unambiguously Shows That a Physical Disability Need Not Substantially Limit a Major Life Activity.


Courts should look to the plain language of the statute to determine the meaning
.  When a statute’s terms are clear and unambiguous, the plain meaning of the statute governs its interpretation.
     

B. The Clear Statutory Language at Least as Far Back as 1992 Demonstrates California Law Had No Substantial Limitation Requirement.

1. The 1992 Revisions Intentionally Protected Expansive California Statutes 

While people with disabilities in many states were enjoying their first tangible anti-discrimination protection under ADA because of past inaction by the states, Californians would actually forfeit some of the expansive protection already enjoyed under California law if the ADA supplanted FEHA.
  In 1992, the California Legislature revisited disability discrimination in light of the passage of the Americans with Disabilities Act TA \s "ADA" .  The revisitation and clarification of FEHA was necessary to ensure that California law did not follow the narrower scope of the ADA.  As a result, the 1992 FEHA amendments expressly preserved California law wherever it offered more expansive coverage than the ADA.

Specifically, the 1992 amendments caused Cal. Gov. Code § 12926 (k) (4) TA \s "Cal. Gov. Code § 12926 (k) (4)" , to now state: “[i]t is the intent of the legislature that the definition of ‘physical disability’ in this subdivision shall have the same meaning as the term ‘physical handicap’ formerly defined by this subdivision and construed in American National TA \s "American National"  Insurance.”
  The court in American National Insurance defined “physical handicap” broadly as “a ‘disadvantage that makes achievement unusually difficult.’”
  In clarifying the statute in 1992 – two years after Congress enacted the ADA – the legislature was operating with full knowledge of the ADA definition and thereby rejected the ADA definition in favor of the broader definition articulated in American National Insurance.  Moreover, by doing so, the legislature expressly declined to incorporate the “substantially” limiting language of the ADA definition of disability.

C. The Underlying Purpose of the Statute Governs Its Interpretations and Statutory Interpretation Should Effectuate the Legislative Public Policies.

The plain meaning analysis requires that the underlying policy and purpose of a statute be considered to determine how it is construed.  This Court has recognized FEHA’s remedial purpose for what it is: a comprehensive legislative approach to employment discrimination in its many manifestations
.  This Court held in Kelly TA \s "Kelly"  that:  “[b]ecause the FEHA is remedial legislation, which declares ‘the opportunity to seek, obtain and hold employment without discrimination’ to be a civil right,
 and expresses a legislative policy that it is necessary to protect and safeguard that right,
 the court must construe the FEHA broadly, not . . . restrictively.”
 Moreover, “[o]ur goal is to discern the apparent legislative intent in enacting the relevant version of the [law], not to adopt a judicial construction to give that exemption the meaning we might believe most salutary.”
  

FEHA TA \s "FEHA" ’s plain language effectively conveys the legislative intent that motivated its passage.  Its terms demonstrate that it is designed to apply to and discourage a wide range of discriminatory actions in the workplace.  This is in keeping with this Court’s holding in American National TA \l "American National Insurance v. FEHC, 32 Cal.3d 603, 186 Cal.Rptr. 345 (1982)" \s "American National" \c 1  Insurance Company v. FEHC.
  FEHA’s legislative purpose was to create expansive protection for people with physical disabilities.  To restrictively construe the wide varieties of disabilities intended for FEHA coverage would undermine the law’s purpose by defining individuals deserving of protection out of its coverage.
   

D. Equal Access to Employment by Persons with Disabilities is an Important Public Policy of FEHA.

Throughout FEHA TA \s "FEHA" , and across four decades of amendments, the goal has always been to remove the artificial and unjust barriers that ignorance and stereotypes erect to block people with disabilities from providing for their own livelihoods.  Californians live a substantial part of our lives at work and frequently our societal standing derives from having a job.  Individuals who want to work and are denied access to the workplace are simultaneously denied the opportunity for a productive life of their choosing. 

California has a far-reaching public policy of attempting to include persons with disabilities into the workforce. 20 percent of Californians 16 years old and over have a disability; 10 percent have a “severe” disability.  U.S. Census Bureau’s Model Based Estimates (Ages 16 and Over), 1990 Census of the Population TA \l "U.S. Census Bureau’s Model Based Estimates (Ages 16 and Over), 1990 Census of the Population" \s "U.S. Census Bureau’s Model Based Estimates (Ages 16 and Over), 1990 Census of the Population" \c 5 .
  Among all persons with disabilities who state that they are able to work, 44 percent are unemployed.  National Organization of Disability, Employment Rates of People with Disabilities
 (July 24, 2001).
  Nationally, two-thirds of people with work-related disabilities are not working, and 65.2 percent of Californians with work-related disabilities are not working.  Stoddard, S., Jans, L., Ripple, J. and Kraus, L., (1998) Chartbook on Work and Disability in the United States, 1998 § 2 TA \l "Stoddard, S., Jans, L., Ripple, J. and Kraus, L., (1998) Chartbook on Work and Disability in the United States, 1998 § 2" \s "Stoddard, S., Jans, L., Ripple, J. and Kraus, L., (1998) Chartbook on Work and Disability in the United States, 1998 § 2" \c 5 , An InfoUse Report, Washington, D.C.: U.S. National Institute on Disability and Rehabilitation Research.  At the same time, the vast majority of disabled persons want to work.  Chartbook, supra. (79 percent of working-age people with disabilities want to work); Employment Rates, supra. (67 percent of unemployed persons with disabilities want to work).  

Even when disabled persons manage to obtain employment, they experience extraordinary levels of on-the-job discrimination:

[M]ore than 3 out of 10 employed people with disabilities (36%) say they have encountered some form of discrimination in the workplace due to their disabilities, the most prevalent of which is not being offered a job for which they are qualified.  More than half (51%) of those who have experienced discrimination say they have been refused a job due to their disabilities.  

Other forms of discrimination include:  being denied a workplace accommodation (40%), being given less responsibility than co-workers (32%), being paid less than other workers with similar skills in similar jobs (29%), being refused a job promotion (28%), and being refused a job interview (22%).

Employment Rates, supra. 

Despite the clear guidance the legislature provided in the public policy sections of FEHA, the employment opportunity policy has often been neutralized by a failure to follow FEHA's plain meaning in the definitional and operational sections. 
  Correcting this problem is important to the limited number of persons with disabilities that filed their cases prior to the passage of the Prudence K. Poppink Act, AB 2222.  There is no need to impose additional terms into the text, because the plain meaning of the broader FEHA definition of disability is the applicable standard.

While the ADA definition requires a “substantially limiting” mental or physical impairment, California’s employment discrimination statute has never required such a showing.  Throughout the  thirty years since the legislature first added physical handicap as a prohibited basis, California has never included a “substantially limits” requirement.  For nearly ten years, California has required, at most, that workers with disabilities demonstrate a “limitation” of a major life activity.  California’s independent definition of disability, dating back to 1974, has been liberally construed to protect Californians with a wide range of actual and perceived physical conditions liberally interpreted by courts
 and administrative agencies.
  
E. The Legislative History of FEHA TA \s "FEHA"  Mandates That its Terms Must Be Interpreted More Broadly Than the ADA. TA \s "ADA" 

The legislative history preserved more expansive protections to persons with disabilities in California than the ADA.
In 1974, the California legislature added “physical handicap” to the list of prohibited bases for employment discrimination.
 “Physical handicap” was defined as follows: “‘Physical handicap’ includes impairment of sight, hearing, or speech, or impairment of physical ability because of amputation or loss of function or coordination, or any other health impairment which requires special education or related services.” 
 

In 1980, the Fair Employment and Practice Act (“FEPA”) TA \s "Cal. Gov. Code § 12920"  was incorporated into its current statutory designation, the Fair Employment and Housing Act (“FEHA TA \s "FEHA" ”);
 however, the definition of physical handicap did not change.  

The FEHC promulgated a regulation defining “handicapped individual.”
   The courts acted to protect numerous Californians with a broad range of actual and perceived physical conditions broadly interpreted this definition of “physical handicap”. 
 

F. The 1992 Amendments Broadened Physical Disability Protections

In 1992, AB 1077 TA \s "AB 1077"  amended FEHA to include discrimination on the basis of “disability.” TA \s "FEHA" 
  This version did not include a definition of disability, but the broad definitions of physical disability, and the endorsement of the reasoning of American National TA \s "American National" , remained unchanged.  

Consistent with American National TA \s "American National"  Insurance, and contrary to the Respondent’s arguments, the 1992 amendments manifested the legislature’s intention that the definition of disability should be broadly applied.  It provided language that goes directly to later interpretation: “if the definition of “disability” used in the Americans with Disabilities Act TA \s "ADA"  of 1990 (…) would result in broader protection of the civil rights of individuals with mental disability or physical disability, as defined in subdivision (g) or (i), . . . then that broader protection or coverage shall be deemed incorporated by reference . . ..”
  Instead, “[i]t is the intent of the Legislature in enacting this act to strengthen California law in areas where it is weaker than the Americans with Disabilities Act of 1990 . . . and to retain California law where it provides more protection …” (emphasis added).
  Plainly, such a provision would not be necessary if the definitions were identical. 

The Legislature had the opportunity and wherewithal to adopt the ADA TA \s "ADA" ’s substantially limits language, but opted not to.  This is the version of the bill that was ultimately enacted into law. 
  AB 1077, as enacted, included a definition of physical disability broader and stronger than that what was provided for in federal law.

1. California’s Broad Definition of Physical Disability Remained Unchanged Through Numerous Subsequent Amendments to California’s Anti-Discrimination Laws.  

Subsequent to the 1992 amendments, and prior to the 2000 amendments, the state legislature amended California’s anti-discrimination laws numerous times.
    Throughout these amendments, the Legislature declined to alter the broad definition of physical disability, or to amend FEHA to replicate the ADA.   The inference must therefore be that the legislature supports a broad definition of disability under California law.

The Legislature’s decision to retain California’s broader definitions of physical disability is not surprising, given the increasingly narrow interpretation of the federal definition of “disability” by the federal courts following 1992.  By narrowly reading the federal definition of disability, many federal courts have dismissed claims brought by persons with significant physical impairments traditionally considered to be disabilities. Federal district courts have frequently concluded that plaintiffs living with significant disabilities like diabetes, degenerative bone disease, and back injuries, are nevertheless not “substantially limited” in any major life activity.
   

The ramifications are severe: A well-known study conducted by the American Bar Association and published in 1998 found that, among ADA employment cases filed since 1992, employers won 92 percent of the time, often due to the narrow application of the federal definition of disability.
  

Because of the federal courts’ narrowing of the already more restrictive standard within the ADA, it is not surprising that the California Legislature has chosen to maintain its own broad definition of physical disability, to afford greater protection to workers.  The restrictive federal definition – and the lower courts’ incorporation of it – is directly contrary to California’s fundamental public policies, the plain language of its statutes, and the reasoning and holding of American National TA \s "American National"  Insurance.

2. California Administrative Agency Interpretations Support a Broad Reading of the California Definition of Disability.

Furthermore, the FEHC, the administrative agency authorized to interpret, implement, and apply FEHA, has also declared that FEHA TA \s "FEHA"  differs from the ADA TA \s "ADA"  in its definition of disability.
    The FEHC understood that the FEHA amendments of 1992 conformed state law to that of the ADA in many ways, but not in every way.  The FEHC stated that the amendments made the ADA “the floor of protection for persons with disabilities.”
 

G. Post 1992 ADA Cases Are Not Applicable for Interpreting FEHA 

This Court should not rely on federal court decisions after the 1992 amendments to interpret the meaning of California’s differently worded definitions of disability.  Here, where the California law provisions defining disability are distinct from the federal definition, federal case law is inapplicable.
  

Moreover, to the extent that the legislature  TA \s "AB 1077" referenced the ADA as a model, it incorporated the federal law definition, as it then existed, not as subsequently narrowed by the Supreme Court.  The United States Supreme Court’s decisions in the Sutton TA \s "Sutton"  trilogy were a marked departure from the definition of disability circa 1992.
  As of 1992, federal disability discrimination laws included persons who were limited and discriminated against because of the “prejudice, stereotype, or unfounded fear” of others.
  “By includ[ing] not only those who are actually physically impaired, but also those who are regarded as impaired . . . Congress acknowledged that society’s accumulated myths and fears about disability and disease are as handicapping as are the physical limitations that flow from actual impairment.”
  In the Arline TA \s "Arline"  decision, “a broad definition, one not limited to so-called traditional handicaps, is inherent in the statutory definition.”
 

II. THE POPPINK ACT AFFIRMS CALIFORNIA’S  BROAD DEFINITION OF PHYSICAL DISABILITY.  
The core fact about AB 2222 TA \s "AB 2222" ’s provisions is that it is affirming the state of California law as it has long existed.  The disability community has long relied upon the coverage and protections of state anti-discrimination provisions of FEHA.  Interpreting the law as the court below did deprives victims of discrimination based on disability prior to 2001 of redress in the courts.  

Section 12926.1 adds to FEHA a clarification concerning five central points for disability anti-discrimination protection in the work place.  The clarifying effect of section 12926.1 is discussed more fully below.

A. A Legislative Amendment is Retroactive if it Merely Clarifies Existing Law.

In Western Security TA \s "Western Security" , this Court addressed the relationship of an amended statute to an already pending case.
 Western Security applies where the legislature intended to clarify prior law and the legislative acts did not change the legal effect of past actions.   Under these conditions, no true retroactivity existed.  The Court held that “that the Legislature made material changes in statutory language in an effort only to clarify a statute’s true meaning.  Such a legislative act has no retrospective effect because the true meaning of the statute remains the same.”
 

A statute’s retroactivity depends on whether “it substantially changes the legal consequences of past events.”
  It does not “operate retrospectively simply because its application depends on facts or conditions existing before its enactment.”
  When legislative intent “clearly” indicates retroactivity, the Court is “obliged to carry out that intent.”
 

The FEHA amendments at issue here do not seek to broaden the Act’s scope, but to inform the courts which individuals were intended for coverage.  Section 12926.1 (a) TA \l "Cal. Gov. Code § 12926.1 (a)" \s "Cal. Gov. Code § 12926.1 (a)" \c 2  expressly delineates that the Act already provided broader protections than federal law under the ADA TA \s "ADA" .  The section also reiterates the mandate for the courts to broadly construe the disability definitions.  By specifically including legislative intent in §12926.1 to control the interpretation of § 12926, the Legislature was demonstrating its intent to clarify the law as it intended the law to exist.   

In §12926.1 TA \s "Cal. Gov. Code § 12926.1"  (a) the legislature first “finds and declares” in § 12926.1 (a) that California law is independent from the ADA.  Furthermore, “ SEQ CHAPTER \h \r 1Although the federal act provides a floor of protection, this state’s law has always, even prior to passage of the federal act, afforded additional protections.”  

Second, § 12926.1 (b) TA \s "Cal. Gov. Code § 12926.1 (b)"  states that the law of this state “contains” broad protection for “ SEQ CHAPTER \h \r 1physical disability, mental disability, and medical condition.”  The word “contains” must be construed in light of subsection (a)’s “has always, even prior to passage of the federal act, afforded additional protections.”  The time frame required to understand what the legislature is referring to appears in the first paragraph.  The provisions that appear subsequently cannot be construed without reference to the framework set out in subsection (a).  To do otherwise is to read the provision in a vacuum. 

Third, § 12926.1 (c) TA \l "Cal. Gov. Code § 12926.1 (c)" \s "Cal. Gov. Code § 12926.1 (c)" \c 2  provides a non-exhaustive list of examples of disabilities, but then gives explicit instructions to courts for interpreting the Act.  In language that can only be accurately understood as responding to the Sutton TA \s "Sutton"  trilogy, the legislature expressly disallows the ADA’s “substantial limitation” language in favor of California’s longstanding “limits” language and, in a sentence misconstrued by the Court of Appeals in this matter, the legislature next mandates that “ SEQ CHAPTER \h \r 1[t]his distinction is intended to result in broader coverage under the law of this state than under that federal act.”  This is one of the additional protections referred to in subsection (a).  

It is not reasonable to construe the intent of the California legislature as removing a “substantial limitation” requirement in AB 2222 TA \s "AB 2222"  because no such standard ever existed.  The legislature did not have to state that it always intended the “limits” standard without the substantial requirement because it had never legislated a different standard after the passage of AB 1077 in 1992. TA \s "AB 1077"   Finally, subsection(c) makes an explicit reference to the Sutton trilogy by disclaiming the role of mitigating measures in determining coverage under the Act.  The context of the Sutton trilogy gives the § 12926.1 enactments its coherence.

Both the Court of Appeals and Respondent find it significant that Section 12926 (i) TA \s "Cal. Gov. Code § 12926 (i)"  & (k) (4) TA \s "Cal. Gov. Code § 12926 (k) (4)"  would not need modification or reference if the AB 2222 amendments were intended to apply retroactively.   But this only makes sense if §12926.1 is construed as a series of disconnected provisions and not as a coherent whole.  When viewed as a comprehensive response to Sutton, the Poppink Act delineates a point-by-point refutation of the application of ADA standards to California law. 

CONCLUSION


FEHA has provided broader coverage than the ADA since at least 1992.  In AB 2222 the California legislature properly chose to maintain FEHA’s broad coverage and, thus, to maintain broad opportunities for people with disabilities to work.  This case should be reversed.






Respectfully submitted,

DATED:   March 21, 2002
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� “Employment Rates of People with Disabilities,” � TA \l "\“Employment Rates of People with Disabilities,\” http://www.nod.org/" \s "http://www.nod.org/" \c 3 �http://www.nod.org/� TA \s "http://www.nod.org/" �, in subdirectory “employment/facts and statistics.


� Amended Stats 2000 Ch 1049 § 5� TA \l "Amended Stats 2000 Ch 1049 § 5" \s "Amended Stats 2000 Ch 1049 § 5" \c 3 �


� Cal Gov Code §  12926.1 (2001) 





§  12926.1.  Physical and mental disabilities 





   The Legislature finds and declares as follows:





   (a) The law of this state in the area of disabilities provides protections independent from those in the federal Americans with Disabilities Act of 1990 (Public Law 101-336).  Although the federal act provides a floor of protection, this state's law has always, even prior to passage of the federal act, afforded additional protections.


   (b) The law of this state contains broad definitions of physical disability, mental disability, and medical condition.  It is the intent of the Legislature that the definitions of physical disability and mental disability be construed so that applicants and employees are protected from discrimination due to an actual or perceived physical or mental impairment that is disabling, potentially disabling, or perceived as disabling or potentially disabling.


   (c) Physical and mental disabilities include, but are not limited to, chronic or episodic conditions such as HIV/AIDS, hepatitis, epilepsy, seizure disorder, diabetes, clinical depression, bipolar disorder, multiple sclerosis, and heart disease.  In addition, the Legislature has determined that the definitions of "physical disability" and "mental disability" under the law of this state require a "limitation" upon a major life activity, but do not require, as does the Americans with Disabilities Act of 1990, a "substantial limitation." This distinction is intended to result in broader coverage under the law of this state than under that federal act. Under the law of this state, whether a condition limits a major life activity shall be determined without respect to any mitigating measures, unless the mitigating measure itself limits a major life activity, regardless of federal law under the Americans with Disabilities Act of 1990.  Further, under the law of this state, "working" is a major life activity, regardless of whether the actual or perceived working limitation implicates a particular employment or a class or broad range of employments.


   (d) Notwithstanding any interpretation of law in Cassista v. Community Foods (1993) 5 Cal.4th 1050, the Legislature intends (1) for state law to be independent of the Americans with Disabilities Act of 1990, (2) to require a "limitation" rather than a "substantial limitation" of a major life activity, and (3) by enacting paragraph (4) of subdivision (i) and paragraph (4) of subdivision (k) of Section 12926, to provide protection when an individual is erroneously or mistakenly believed to have any physical or mental condition that limits a major life activity.


   (e) The Legislature affirms the importance of the interactive process between the applicant or employee and the employer in determining a reasonable accommodation, as this requirement has been articulated by the Equal Employment Opportunity Commission in its interpretive guidance of the Americans with Disabilities Act of 1990.  


HISTORY:    Added Stats 2000 ch 1049 §  6 (AB 2222).  


NOTES: NOTE- Stats 2000 ch 1049 provides:


   SECTION 1. This act shall be known and may be cited as the Prudence Kay Poppink Act.  


� Agnew v. State Bd. of Equalization, 21 Cal. 4th 310 (1999)� TA \l "Agnew v. State Bd. of Equalization, 21 Cal. 4th 310" (1999)\s "Agnew" \c 1 � at 329-30; See also Delaney v. Superior Court, (1990) 50 Cal. 3d 785, 798� TA \l "Delaney v. Superior Court, 50 Cal. 3d 785, 798 (1990)" \s "Delaney" \c 1 �, quoting Lungren v. Deukmejian, (1988) 45 Cal. 3d 727, 735 (“‘If the language is clear and unambiguous there is no need for construction, nor is it necessary to resort to indicia of the intent of the legislature . . ..”; Morse v. Municipal Court, (1974) 13 Cal. 3d 149, 155-56� TA \l "Morse v. Municipal Court, 13 Cal. 3d 149, 155-56 (1974)" \s "Morse" \c 1 �; People v. Overstreet, (1986) 42 Cal. 3d 891, 895-96� TA \l "People v. Overstreet, 42 Cal. 3d 891, 895-96 (1986)" \s "Overstreet" \c 1 �. Kobzoff v. Los Angeles County Harbor/UCLA Medical Center, (1998) 80 Cal. Rptr 2d 803. (“The statute’s plain meaning controls the court’s interpretation unless its words are ambiguous.  If the plain language of a statute is unambiguous, no court need, or should, go beyond that pure expression of legislative intent.”)





� Practising Law Institute, Employment Yearbook §§ 6:12.2, 9:2.4, 11:2.6 (2001)� TA \l "Practising Law Institute, Employment Yearbook §§ 6:12.2, 9:2.4, 11:2.6 (2001)" \s "Employment Yearbook LR" \c 3 �


� 92 Cal. Legis. Serv 913 (West)� TA \s "92 Cal. Legis. Serv 913 (West)" �


� American National� TA \s "American National" � Insurance Co. v. FEHC, (1982) 32 Cal. 3d 603; Cal. Gov. Code § 12926(k)(4).� TA \l "Cal. Gov. Code § 12926 (k) (4)" \s "Cal. Gov. Code § 12926 (k) (4)" \c 2 �


� Id. at 603. 


� � TA \l "Cal. Gov. Code § 12921" \s "Cal. Gov. Code § 12921" \c 2 �Cal. Gov. Code § 12921


� Cal. Gov. Code § 12921.� TA \s "Cal. Gov. Code § 12921" �


� Cal. Gov. Code § 12920.� TA \s "Cal. Gov. Code § 12920" �


� Kelly v. Methodist Hospital of Southern California, (2000) 22 Cal. 4th 1108 (quoting Robinson v. FEHC, 2 Cal. 4th 226 (1992)).� TA \l "Robinson v. FEHC, 2 Cal. 4th 226 (1992)" \s "Robinson" \c 1 �


� Id. at 1114.� TA \s "Kelly" �


� American National� TA \s "American National" � Insurance Co. v. FEHC, (1982) 32 Cal 3d 603


� As discussed herein, FEHA� TA \s "FEHA" �’s 1992 amendments specifically included disability (supplanting physical disability) within its categories of protective classifications.





� The recent census will surely find a significant increase in those numbers. “Disabilities Affect One-Fifth of All Americans:  Proportion Could Increase in Coming Decades,” Census Brief Issued December 1997, U.S. Department of Commerce Bureau of the Census.� TA \l "\“Disabilities Affect One-Fifth of All Americans:  Proportion Could Increase in Coming Decades,\” Census Brief Issued December 1997, U.S. Department of Commerce Bureau of the Census" \s "\"Disabilities Affect One-Fifth of All Americans:  Proportion Could Increase in Coming Decades,\" Census Brief Issued December 1997, U.S. Department of Commerce Bureau of the Census." \c 5 �


� “Employment Rates of People with Disabilities,” http://www.nod.org/� TA \l "\“Employment Rates of People with Disabilities,\” http://www.nod.org/" \s "http://www.nod.org/" \c 3 �, in subdirectory “employment/facts and statistics.


� Persons with severe disabilities experience even more staggering levels of unemployment.  National Organization on Disability, Employment Rates of People with Disabilities (July 24, 2001) (only 8 percent of persons with severe disabilities are employed).


� Cal. Gov. Code § 12926 (k)	


"Physical disability" includes, but is not limited to, all of the following:


(1) having any physiological disease, disorder, condition, cosmetic disfigurement, or anatomical loss that does both of the following:


(A) Affects one or more of the following body systems: neurological, immunological, musculoskeletal, special sense organs, respiratory, including speech organs, cardiovascular, reproductive, digestive, genitourinary, hemic and lymphatic, skin, and endocrine.


(B) Limits a major life activity.  For purposes of this section:


"Limits" shall be determined without regard to mitigating measures such as medications, assistive devices, prosthetics, or reasonable accommodations, unless the mitigating measure itself limits a major life activity.


A physiological disease, disorder, condition, cosmetic disfigurement, or anatomical loss limits a major life activity if it makes the achievement of the major life activity difficult.


"Major life activities" shall be broadly construed and includes physical, mental, and social activities and working.


(2) Any other health impairment not described in paragraph (1)that requires special education or related services.


(3) Having a record or history of a disease, disorder, condition, cosmetic disfigurement, anatomical loss, or health impairment described in paragraph (1) or (2), which is known to the employer or other entity covered by this part.


(4) Being regarded or treated by the employer or other entity covered by this part as having, or having had, any physical condition that makes achievement of a major life activity difficult.


(5) Being regarded or treated by the employer or other entity covered by this part as having, or having had, a disease, disorder, condition, cosmetic disfigurement, anatomical loss, or health impairment that has no present disabling effect but may become a physical disability as described in paragraph (1) or (2).


(6) "Physical disability" does not include  sexual behavior disorders, compulsive gambling, kleptomania, pyromania, or psychoactive substance use disorders resulting from the current unlawful use of controlled substances or other drugs.





�  See, e.g., American National Insurance v. FEHC, 32 Cal.3d 603, 186 Cal.Rptr. 345 (1982)� TA \s "American National" � (high blood pressure covered); Sanders v. City and County of San Francisco, 6 Cal.App.4th 626, 8 Cal.Rptr.2d 170� TA \l "Sanders v. City and County of San Francisco, 6 Cal.App.4th 626, 8 Cal.Rptr.2d 170 (1992)" \s "Sanders" \c 1 � (1992) (chemical dependency covered); County of Fresno v. FEHC, 226 Cal.App.3d 1541, 277 Cal.Rptr. 557� TA \l "County of Fresno v. Fair Employment and Housing Commission, (1991) 226 Cal.App.3d 1541, 277 Cal.Rptr. 557" \s "County of Fresno v. Fair Employment and Housing Commission, (1991) 226 Cal.App.3d 1541, 277 Cal.Rptr. 557" \c 1 � (1991) (workers with respiratory disorders causing hypersensitivity to tobacco smoke were “physically handicapped” under the FEHA); Raytheon v. FEHC, 212 Cal.App.3d 1242, 261 Cal.Rptr. 197� TA \l "Raytheon v. Fair Employment and Housing Commission, 212 Cal.App.3d 1242, 261 Cal.Rptr. 197 (1989)" \s "Raytheon v. Fair Employment and Housing Commission, 212 Cal.App.3d 1242, 261 Cal.Rptr. 197" (1989)\c 1 � (1989) (person with AIDS is physically handicapped); DFEH v. California State University, 1988 CAFEHC LEXIS 21� TA \l "Department of Fair Employment and Housing Act v. California State University, 1988 CAFEHC LEXIS 21" \s "Department of Fair Employment and Housing Act v. California State University, 1988 CAFEHC LEXIS 21" \c 1 � (1988) (“It is clear that [custodian with lower back injury and lumbar laminectomy] was ‘physically handicapped’ within the meaning of the Act.”); MacPhail v. Court of Appeal, 39 Cal.3d 454, 217 Cal.Rptr. 36� TA \l "MacPhail v. Court of Appeal, 39 Cal.3d 454, 217 Cal.Rptr. 36 (1985)" \s "MacPhail v. Court of Appeal, 39 Cal.3d 454, 217 Cal.Rptr. 36 (1985)" \c 1 � (1985) (anomalies of the lumbar spine which indicated a higher than average risk of future back injury are covered); Johnson v. Civil Service Commission, 153 Cal.App.3d 585, 200 Cal.Rptr. 289� TA \l "Johnson v. Civil Service Commission, 153 Cal.App.3d 585, 200 Cal.Rptr. 289 (1984)" \s "Johnson v. Civil Service Commission, 153 Cal.App.3d 585, 200 Cal.Rptr. 289 (1984)" \c 1 � (1984) (spinal anomaly protected by state law); Sterling Transit Company v. Fair Employment Practice Commission, 121 Cal.App.3d 791, 175 Cal.Rptr. 548� TA \l "Sterling Transit Company v. Fair Employment Practice Commission, 121 Cal.App.3d 791, 175 Cal.Rptr. 548 (1981)" \s "Sterling Transit" \c 1 � (1981) (lower back congenital problem of scoliosis was protected).


�  See, e.g., DFEH v. General Dynamics, Inc., 1990 CAFEHC LEXIS 12� TA \l "Department of Fair Employment and Housing v. General Dynamics, Inc., 1990 CAFEHC LEXIS 12" \s "Department of Fair Employment and Housing v. General Dynamics, Inc., 1990 CAFEHC LEXIS 12" \c 1 � (1990) (osteoarthritis “clearly ‘physically handicapped’ within the meaning of the Act”); DFEH v. Aluminum Precision Products, 1988 CAFEHC LEXIS 19� TA \l "Department of Fair Employment and Housing v. Aluminum Precision Products, 1988 CAFEHC LEXIS 19" \s "Department of Fair Employment and Housing v. Aluminum Precision Products, 1988 CAFEHC LEXIS 19" \c 1 � (1988) (lumbar laminectomy covered); DFEH v. Fresno County, 1984 CAFEHC LEXIS 26� TA \l "Department of Fair Employment and Housing v. Fresno County, 1984 CAFEHC LEXIS 26" \s "Department of Fair Employment and Housing v. Fresno County, 1984 CAFEHC LEXIS 26" \c 1 � (1984) (allergies and vasomotor rhinitis causing sensitivity to tobacco smoke is covered); DFEH v. Cairo, 1984 CAFEHC LEXIS 17� TA \l "Department of Fair Employment and Housing v. Cairo, 1984 CAFEHC LEXIS 17" \s "Department of Fair Employment and Housing v. Cairo, 1984 CAFEHC LEXIS 17" \c 1 � (1984) (epilepsy is physical handicap); DFEH v. Kingsburgh Cotton Oil Company, 1984 CAFEHC LEXIS 18� TA \l "Department of Fair Employment and Housing v. Kingsburgh Cotton Oil Company, 1984 CAFEHC LEXIS 18" \s "Department of Fair Employment and Housing v. Kingsburgh Cotton Oil Company, 1984 CAFEHC LEXIS 18" \c 1 � (1984) (cancer history is covered); DFEH v. City of San Jose, 1984 CAFEHC LEXIS 30� TA \l "Department of Fair Employment and Housing v. City of San Jose, 1984 CAFEHC LEXIS 30" \s "Department of Fair Employment and Housing v. City of San Jose, 1984 CAFEHC LEXIS 30" \c 1 � (1984) (spondylolysis was physical handicap); DFEH v. City of Sacramento, 1983 CAFEHC LEXIS 2� TA \l "Department of Fair Employment and Housing v. City of Sacramento, 1983 CAFEHC LEXIS 2" \s "Department of Fair Employment and Housing v. City of Sacramento, 1983 CAFEHC LEXIS 2" \c 1 � (1983) (congenital spinal anomaly and prior back surgery was protected); DFEH v. City of Anaheim, 1982 CAFEHC LEXIS 8� TA \l "Department of Fair Employment and Housing v. City of Anaheim, 1982 CAFEHC LEXIS 8" \s "Department of Fair Employment and Housing v. City of Anaheim, 1982 CAFEHC LEXIS 8" \c 1 � (1982) (paralysis of left upper extremity, fused right hip, and colostomy is physically handicapped); DFEH v. Southern Pacific Transportation, 1980 CAFEHC LEXIS 23� TA \l "Department of Fair Employment and Housing v. Southern Pacific Transportation, 1980 CAFEHC LEXIS 23" \s "Department of Fair Employment and Housing v. Southern Pacific Transportation, 1980 CAFEHC LEXIS 23" \c 1 � (1980) (condition causing syncope episodes is physical handicap); DFEH v. Ametek, 1980 CAFEHC LEXIS 13� TA \l "Department of Fair Employment and Housing v. Ametek, 1980 CAFEHC LEXIS 13" \s "Department of Fair Employment and Housing v. Ametek, 1980 CAFEHC LEXIS 13" \c 1 � (1980) (congenital back condition is physical handicap); DFEH v. El Dorado County’s Sheriff’s Department, 1979 CAFEHC LEXIS 8� TA \l "Department of Fair Employment and Housing v. El Dorado County’s Sheriff’s Department, 1979 CAFEHC LEXIS 8" \s "Department of Fair Employment and Housing v. El Dorado County’s Sheriff’s Department, 1979 CAFEHC LEXIS 8" \c 1 � (1979) (mild hearing loss is physical handicap).


� Ch. 1189, § 1, 1973 Cal. Stat. 2498, 2598.


� Id.


� 1980 Cal. Stat. ch. 992 (current version at Cal. Gov. Code § 12940 (West 1992 & Supp. 1997)).� TA \s "FEHA" �


� Cal. Code Reg. Tit. II, § 7293.5(f) (1995)


� See, e.g., Sanders v. City and County of San Francisco, 6 Cal.App.4th 626, 8 Cal.Rptr.2d 170 (1992)� TA \s "Sanders" � (chemical dependency covered); County of Fresno v. FEHC, (1991) 226 Cal.App.3d 1541, 277 Cal.Rptr. 557� TA \l "County of Fresno v. Fair Employment and Housing Commission, (1991) 226 Cal.App.3d 1541, 277 Cal.Rptr. 557" \s "County of Fresno v. Fair Employment and Housing Commission, (1991) 226 Cal.App.3d 1541, 277 Cal.Rptr. 557" \c 1 � (workers with respiratory disorders causing hypersensitivity to tobacco smoke were “physically handicapped” under the FEHA); Raytheon v. FEHC, 212 Cal.App.3d 1242, 261 Cal.Rptr. 197 (1989)� TA \s "Raytheon v. Fair Employment and Housing Commission, 212 Cal.App.3d 1242, 261 Cal.Rptr. 197" � (person with AIDS is physically handicapped); DFEH v. California State University, 1988 CAFEHC LEXIS 21� TA \l "Department of Fair Employment and Housing Act v. California State University, 1988 CAFEHC LEXIS 21" \s "Department of Fair Employment and Housing Act v. California State University, 1988 CAFEHC LEXIS 21" \c 1 � (“It is clear that [custodian with lower back injury and lumbar laminectomy] was ‘physically handicapped’ within the meaning of the Act.”); MacPhail v. Court of Appeal, 39 Cal.3d 454, 217 Cal.Rptr. 36 (1985)� TA \s "MacPhail v. Court of Appeal, 39 Cal.3d 454, 217 Cal.Rptr. 36 (1985)" � (anomalies of the lumbar spine which indicated a higher than average risk of future back injury are covered); American National� TA \s "American National" � Insurance v. FEHC, (1982) 32 Cal.3d 603, 186 Cal.Rptr. 345 (high blood pressure covered); Johnson v. Civil Service Commission, 153 Cal.App.3d 585, 200 Cal.Rptr. 289 (1984)� TA \s "Johnson v. Civil Service Commission, 153 Cal.App.3d 585, 200 Cal.Rptr. 289 (1984)" �(spinal anomaly protected by state law); Sterling Transit Company v. Fair Employment Practice Commission, 121 Cal.App.3d 791, 175 Cal.Rptr. 548 (1981)� TA \s "Sterling Transit" �(lower back congenital problem of scoliosis was protected).


� 92 Cal. Legis. Serv. 913 (West)� TA \s "92 Cal. Legis. Serv 913 (West)" �


� 92 Cal. Legis. Serv. 913� TA \s "92 Cal. Legis. Serv 913 (West)" � § 21 et seq.


� 92 Cal. Legis. Serv. 913� TA \s "92 Cal. Legis. Serv 913 (West)" � § 1


� See Independent Ins. Agents of America, Inc. v. Hawke, 211 F.3d 638, 644 (D.C. Cir. 2000)� TA \l "Independent Ins. Agents of America, Inc. v. Hawke, 211 F.3d 638, 644 (D.C. Cir. 2000)" \s "Independent Ins. Agents" \c 1 �.


� Stats 1992, ch. 913, pp. 5, 7, 8, 24-25, 27-34� TA \l "Stats 1992, ch. 913, pp. 5, 7, 8, 24-25, 27-34" \s "Stats 1992, ch. 913" \c 3 �; see also Cal. Code Reg. Tit. II, § 7293.5(f) (1995)� TA \l "Cal. Code Reg. Tit. II, § 7293.5(f) (1995)" \s "Cal. Code Reg. Tit. II, § 7293.5(f) (1995)" \c 6 �.


� Stats 1993, ch. 1214, § 5 (AB 551)� TA \l "Stats 1993, ch. 1214, § 5 (AB 551)" \s "Stats 1993, ch. 1214, § 5 (AB 551)" \c 3 �; Stats 1998, ch. 99, § 1 (SB 654)� TA \l "Stats 1998, ch. 99, § 1 (SB 654)" \s "Stats 1998, ch. 99, § 1 (SB 654)" \c 3 �; Stats 1998, ch. 195, § 1 (AB 2702)� TA \l "Stats 1998, ch. 195, § 1 (AB 2702)" \s "Stats 1998, ch. 195, § 1 (AB 2702)" \c 3 �; Stats 1999, ch. 311, § 2 (SB 1185)� TA \l "Stats 1999, ch. 311, § 2 (SB 1185)" \s "Stats 1999, ch. 311, § 2 (SB 1185)" \c 3 �; Stats 1999, ch. 591, § 5.1 (AB 1670)� TA \l "Stats 1999, ch. 591, § 5.1 (AB 1670)" \s "Stats 1999, ch. 591, § 5.1 (AB 1670)" \c 3 �; Stats 1999, ch. 592, § 3.7 (AB 1001).� TA \l "1999, ch. 592, § 3.7 (AB 1001)" \s "1999, ch. 592, § 3.7 (AB 1001)" \c 3 �


� See, e.g., Todd v. Academy Corp., 57 F. Supp. 2d 448 (S.D. Tex. 1999)� TA \l "Todd v. Academy Corp., 57 F. Supp. 2d 448 (S.D. Tex. 1999)" \s "Todd" \c 1 � (stocker with lifelong epilepsy not disabled); Rutlin v. Kerley & Starkes, 75 F. Supp. 2d 735 (W.D. Mich. 1999)� TA \l "Rutlin v. Kerley & Starkes, 75 F. Supp. 2d 735 (W.D. Mich. 1999)" \s "Rutlin" \c 1 � (funeral director with epilepsy not disabled); Sorensen v. University of Utah, 194 F. 3d 1084 (10th Cir. 1999)� TA \l "Sorensen v. University of Utah, 194 F. 3d 1084 (10th Cir. 1999)" \s "Sorensen v. University of Utah, 194 F. 3d 1084 (10th Cir. 1999)" \c 1 � (nurse with MS, forcibly reassigned immediately after five-day hospitalization, not disabled); Hurley v. Modern Continental Construction Company, 54 F. Supp. 2d 85 (D. Mass. 1999)� TA \l "Hurley v. Modern Continental Construction Company, 54 F. Supp. 2d 85 (D. Mass. 1999)" \s "Hurley v. Modern Continental Construction Company, 54 F. Supp. 2d 85 (D. Mass. 1999)" \c 1 � (project engineer with cardiac impairment causing loss of consciousness, and requiring two-month hospitalization and cardiac defibrillator, not disabled); Muller v. Costello, 187 F.3d 298 (2d Cir. 1999)� TA \l "Muller v. Costello, 187 F.3d 298 (2d Cir. 1999)" \s "Muller v. Costello, 187 F.3d 298 (2d Cir. 1999)" \c 1 � (correctional officer with severe bronchitis and asthma causing numerous emergency room visits and absences not substantially limited in breathing); Tone v. U.S.P.S., 68 F. Supp. 2d 147 (N.D. N.Y. 1999)� TA \l "Tone v. U.S.P.S., 68 F. Supp. 2d 147 (N.D. N.Y. 1999)" \s "Tone" \c 1 � (tractor trailor operator who lost left eye to cancer not disabled); Piascyk v. City of New Haven, 64 F. Supp. 2d 19 (D. Conn. 1999)� TA \l "Piascyk v. City of New Haven, 64 F. Supp. 2d 19 (D. Conn. 1999)" \s "Piascyk" \c 1 � (patrol officer with multiple injuries from car accident, including arthritis and chronic sprain injuries, and who was rejected from promotion with statement, “you’re injured,” was not disabled); Weber v. Idex Corp., 186 F.3d 907 (8th Cir. 1999)� TA \l "Weber v. Idex Corp., 186 F.3d 907 (8th Cir. 1999)" \s "Weber" \c 1 � (sales manager with heart disease, heart attack, hypertension, and multiple hospitalizations not disabled); Spradley v. Custom Campers, Inc., 68 F. Supp. 2d 1225 (D. Kan. 1999)� TA \l "Spradley v. Custom Campers, Inc., 68 F. Supp. 2d 1225 (D. Kan. 1999)" \s "Spradley" \c 1 � (transportation worker with generalized seizure disorder causing black-outs not disabled).


� 22 Mental and Physical Disability L. Rep. 403, 404 (May-June 1998)� TA \l "22 Mental and Physical Disability L. Rep. 403, 404 (May-June 1998)" \s "22 Mental and Physical Disability L. Rep. 403, 404 (May-June 1998)" \c 5 �; see also, Colker, R., “The Americans with Disabilities Act: A Windfall for Defendants,” 34 Harv. C.R.-C.L. L.Rev. 99 (1999)� TA \l "Colker, R., \“The Americans with Disabilities Act: A Windfall for Defendants,\” 34 Harv. C.R.-C.L. L.Rev. 99 (1999)" \s "Colker" \c 5 �.





� Cal. Code Regs., tit. 2, § 7285.4 (1999)� TA \l "Cal. Code Reg., Tit. II, § 7285.4 (1999)" \s "Cal. Code Reg., tit. 2, § 7285.4 (1999)" \c 6 �; DFEH v. Jefferson Smurfit Corp., (Cal.F.E.H.C.) 1997 LEXIS 840033.� TA \l "DFEH v. Jefferson Smurfit Corp., (Cal.F.E.H.C.) 1997 LEXIS 840033" \s "Jefferson Smurfit" \c 1 �


� DFEH v. Jefferson Smurfit Corp., (Cal.F.E.H.C.) 1997 LEXIS 840033.


� See Commodore Home Systems v. Superior Court, (1998) 32 Cal.3d 211, 216� TA \l "Commodore Home Systems v. Superior Court, 32 Cal.3d 211, 216 (1982)" \s "Commodore" \c 1 � (“Yet differences between those laws and the FEHA diminish the weight of the federal precedents.”); Pensinger v. Bowsmith, (1998) 60 Cal.App.4th 709 (FEHA definition of mental disability is distinct from the ADA definition).� TA \l "Pensinger v. Bowsmith, (1998) 60 Cal.App.4th 709 (1998)" \s "Pensinger" \c 1 � 


� See, e.g., Bonnie Poitras Tucker, “The Supreme Court’s Definition of Disability Under the ADA:  A Return to the Dark Ages,” 52 Alabama Law Rev. 321 (Fall 2000)� TA \l "Bonnie Poitras Tucker, \“The Supreme Court’s Definition of Disability Under the ADA:  A Return to the Dark Ages,\” 52 Alabama Law Rev. 321 (Fall 2000)" \s "Tucker" \c 5 �; Chai Feldblum, “Definition of Disability Under Federal Anti-Discrimination Law:  What Happened?  Why?  And What Can We Do About It?,” 21 Berkeley J. Employ. & Lab. Law 91 (2000)� TA \l "Chai Feldblum, \“Definition of Disability Under Federal Anti-Discrimination Law:  What Happened?  Why?  And What Can We Do About It?,\” 21 Berkeley J. Employ. & Lab. Law 91 (2000)" \s "Feldblum" \c 5 �


� See School Bd. of Nassau County v. Arline, (1987) 480 U.S. 273, 287� TA \l "School Bd. of Nassau County v. Arline, 480 U.S. 273, 287 (1987)" \s "Arline" \c 1 �.


� Id. at 284.  


� Id. at 280 n.5 – Arline� TA \s "Arline" � relies on Rehab 504.  See also Doe v. New York University, 666 F.2d 761, 775 (2d Cir. 1981)� TA \l "Doe v. New York University, 666 F.2d 761, 775 (2d Cir. 1981)" \s "Doe" \c 1 � (“definition is not to be construed in a niggardly fashion”); Gilbert v. Frank, 949 F.2d 637, 641 (2d Cir. 1991)� TA \l "Gilbert v. Frank, 949 F.2d 637, 641 (2d Cir. 1991)" \s "Gilbert" \c 1 � (“The Act and the regulations promulgated under it are to be interpreted broadly.”). 


� Western Security Bank v. The Superior Court of Los Angeles County, (1997) 15 Cal. 4th 233.� TA \l "Western Security Bank v. The Superior Court of Los Angeles County, 14 Cal. 4th 233 (1997)" \s "Western Security" \c 1 �


� Western Security Bank, 15 Cal. 4th at 243.


� id.� TA \s "Western Security" �


� ibid.  (quoting from Evangelos v. Superior Court, 44 Cal. 3d 1188 (1988)� TA \s "Evangelos" �).  


� ibid.  (quoting from In re Marriage of Bouquet, 16 Cal. 3d 585 (1976)� TA \l "In re Marriage of Bouquet, 16 Cal. 3d 585 (1976)" \s "In re Marriage of Bouquet" \c 1 �).
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