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Representing Parents with Disabilities in Dependency Proceedings: 
An Overview of Relevant Case Law and Federal  

and State Disability Protections 
 

 

Greater risks for parents with disabilities 

There are more than 4 million parents with disabilities in the U.S. (National 
Council on Disability, 2012). (Parents with Disabilities in Child Welfare 
Agencies and Courts. www.adata.org.) 

Parents with disabilities are at higher risk of being referred to child welfare 
services than parents without disabilities. (Parents with Disabilities in Child 
Welfare Agencies and Courts. www.adata.org.) 

Bias pervades the child welfare system, and “at any step in the process, 
societal prejudices, myths, and misconceptions may rear their heads.” 
(Susan Kerr, “The Application of the Americans with Disabilities Act to the 
Termination of the Parental Rights of Individuals with Mental Disabilities,” 
Journal of Contemporary Health Law and Policy 16 (2000): 402.) 
https://scholarship.law.edu/cgi/viewcontent.cgi?article=1269&context=jchlp  

Systematic discrimination by state courts, child welfare agencies, and 
legislatures against parents with disabilities and their families has taken a 
toll. Statistics indicate that children of parents with disabilities are removed 
from their parents with alarming frequency. 
(https://www.ncd.gov/publications/2012/Sep272012/Ch5.) 

“Persons with disabilities who are also members of minorities face double 
discrimination and a double disadvantage in our society.” (National Council 
on Disability, Meeting the Unique Needs of Minorities with Disabilities, 
(Washington, DC: 1993), 
http://www.ncd.gov/NCD/publications/1993/April261993.)   

Children in families with a parent with a disability face higher removal rate: 
70-80% when the parent has a psychiatric disability and 40-80% when the 
parent has an intellectual disability. ((National Council On Disability, 
Rocking the Cradle: Ensuring the Rights of Parents With Disabilities and 
Their Children 78 (2012), 
https://www.ncd.gov/sites/default/files/Documents/NCD_Parenting_508_0.
pdf [https://perma.cc/B2B3-CY2G]).  

Overview: Parents with Disabilities 

https://scholarship.law.edu/cgi/viewcontent.cgi?article=1269&context=jchlp
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Impact of ASFA on parent with disabilities 

Adoption and Safe Families Act of 1997 and Its Impact on Parents with 
Disabilities: 

A key provision of ASFA is the “15/22 rule,” which requires states to 
file a petition for TPR if a child has been in foster care for 15 of the 
most recent 22 months (the time frames are even shorter if the child 
is an infant). While the goal of permanency is praiseworthy, research 
shows that many parents with disabilities find it difficult to comply 
within the strict timelines. 
https://www.ncd.gov/publications/2012/Sep272012/Ch5 

“Reasonable efforts” are required but the term has not been defined 
in federal regulations. In addition, services that have not been 
adapted are often provided to parents with disabilities.  

 

 

 

Disability discrimination prohibited 

Mandates of state and federal laws prohibits disability discrimination in 
government programs, services, and activities. These laws cover child 
welfare agencies, service providers, and state courts, and require 
appropriate reasonable modifications for parents with disabilities. 

Title II of the Americans with Disabilities Act, 42 U.S.C. § 12132 

“No qualified individual with a disability shall, by reason of 
such disability, be excluded from participation in or be denied 
the benefits of the services, programs, or activities of a public 
entity, or be subjected to discrimination by any such entity.” 
(42 U.S.C. § 12132.) 

Section 504 of the Rehabilitation Act, 42 U.S.C. § 794 

Cal. Gov. Code § 11135(b) [incorporating the standards of the ADA 
and its implementing regulations] 

28 C.F.R. § 35.101 et seq. 

Cal. Code Regs. tit. 2, § 11140 et seq. (formerly Cal. Code Regs. tit. 
22, § 98000 et seq.) 

Legal Framework for Parents with Disabilities 

https://www.ncd.gov/publications/2012/Sep272012/Ch5
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U.S. Dep’t of Health and Human Services and U.S. Department of 
Justice, Protecting the Rights of Parents and Prospective Parents 
with Disabilities: Technical Assistance for State and Local Child 
Welfare Agencies and Courts under Title II of the Americans with 
Disabilities Act and Section 504 of the Rehabilitation Act (August 
2015), available at 
https://www.hhs.gov/sites/default/files/disability.pdf.)[“Like child 
welfare agencies, courts must also make reasonable modifications 
to policies, practices, and procedures where necessary to avoid 
discrimination on the basis of disability.”] 

Case law:  Tennessee v. Lane (2004) 541 U.S. 509, 531-32 [124 
S.Ct. 1978, 158 L.Ed.2d 820] [Title II of the ADA 
requires state courts to make “reasonable modifications” 
to individuals with disabilities, and this obligation is 
“perfectly consistent” with the well-established due 
process principle that individuals must have a 
meaningful opportunity to be heard in state courts];  

In re Marriage of James & Christine C. (2008) 158 
Cal.App.4th 1261, 1265 [reversing and remanding 
where trial court should have accommodated disabled 
litigant under ADA and court rule by granting 
continuance]; see also Fry v. Saenz (2002) 98 
Cal.App.4th 256, 261 [applying ADA, Rehabilitation Act, 
and state analogs to CalWORKS program and finding 
that rule cutting off benefits when children reach age 18 
discriminated against disabled children].) 

Cal. Rules of Court, rule 1.100; Cal. Rules of Court, rule 989.3 
(1996), Drafter’s Notes [The (predecessor) rule was “enacted “to 
help implement the Americans with Disabilities Act, which requires 
public entities, including the courts, to make reasonable 
modifications in policies, practices, or procedures to avoid 
discrimination against persons with disabilities.”] 
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These anti-discrimination mandates can apply to  

• Investigations 
• Witness interviews 
• Assessments 
• Provisions of in-home services 
• Removal of children from their homes 
• Case planning and service planning 
• Visitation 
• Guardianship 
• Adoption 
• Foster care 
• Reunification services 
• Child welfare hearings 
• Custody hearings 
• Proceedings to terminate parental rights 

 

ADA is not a defense in CA dependency proceedings (but violations may 
be relevant) 

California Courts have held that the ADA does not directly apply in 
dependency proceedings and cannot be used as a defense in them. (In re 
Anthony P. (2000) 84 Cal.App.4th 1112, 1115-1116; In re Diamond H. 
(2000) 82 Cal.App.4th 1127, disapproved on other ground to the extent 
inconsistent, Renee J. v. Superior Court (2001) 26 Cal.4th 735, 748, n.6.) 

ADA creates a separate, private, federal cause of action that can be 
instituted in federal court separate and apart from any challenge raised 
under state law. (Seiser & Kumli, Cal.Juv.Dep.Prac. (2020) §2.129[11].) 

Using disability nondiscrimination standards 

The nondiscrimination standards provided by these laws can and should 
be considered when determining whether an agency has provided 
reasonable parental reunification services as required by the Welfare & 
Institutions Code. (See In re Hicks/Brown (2017) 500 Mich. 79, 86-87 [893 
N.W.2d 637, 640] [“[E]fforts at reunification cannot be reasonable under 
the Probate Code if the Department has failed to modify its standard 
procedures in ways that are reasonably necessary to accommodate a 
disability under the ADA.”]) As New York’s highest state court reasoned in 
Lacee L., “Family Court should not blind itself to the ADA’s requirements 
placed on ACS and like agencies. The courts may look at the 
accommodations that have been ordered in ADA cases to provide 
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guidance as to what courts have determined in other contexts to be 
feasible or appropriate with respect to a given disability.” (Matter of Lacee 
L. (N.Y. 2018) 32 N.Y.3d 219, 231; 114 N.E.3d 123, 129.) 

 

 

 

Section 361.5(b)(2): Reunification services need not be provided to a 
parent or guardian when the court finds, by clear and convincing evidence, 
that the parent is suffering from a mental disability described in Chapter 2 
of Part 4 of Division 12 of the Family Code and that renders [the parent] 
incapable of utilizing those services  

Family Code 7827(a) defines “mentally disabled” as a mental 
incapacity or disorder that renders parent unable to care for and 
control child adequately.  

Family Code 7827 (c) requires two experts to support a finding for 
bypass. However, one Court held that section 7827(a) does not 
require both experts to agree that the parent is unlikely to benefit 
from services in order for it to deny reunification services. Instead, 
evidence from two experts is required “from which the court then can 
make inferences and base its findings.” (Curtis F. v. Superior Court 
(2000) 80 Cal.App.4th 470, 474.)  

The court may deny reunification services under 361.5(b)(2) if parent 
refuses to submit to a psychological evaluation required to make 
determination. (In re C.C. (2003) 111 Cal.App.4th 76.) 

**Other bypass provisions can be problematic for parents with disabilities. 
For instance, bypass based on prior termination of services and/or parental 
rights. (§ 361.5, subdivision (b)(7), (10), and (11). Anecdotal evidence 
suggests that bypass based on termination of parental rights to a sibling 
may disparately affect parents with disabilities because the previous loss 
of a child might have been caused by the state’s failure to provide proper 
services. 
https://web.archive.org/web/20150716014729/http://www.ncd.gov/publicati
ons/2012/Sep272012/Ch5#end364 

 

 

Bypass of Reunification Services Pursuant to WIC 361.5, subd. 
(b)(2) [parents has mental disability that makes them unable to use 
reunification services ] 

https://web.archive.org/web/20150716014729/http:/www.ncd.gov/publications/2012/Sep272012/Ch5#end364
https://web.archive.org/web/20150716014729/http:/www.ncd.gov/publications/2012/Sep272012/Ch5#end364
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Possible framework for juvenile court to use when a parent has a mental 
health disability 

Steps the juvenile court should take if the “reasonable efforts mandate is to 
be meaningful in cases involving mentally ill parents.” (Edwards, Mental 
Health Issues in Dependency Court (Fall 2014) The Bench: The Official 
Journal of the California Judges Association, at p. 21-22; 
http://www.judgeleonardedwards.com/docs/Bench2014-4-Mental-Health-
Juv-ct.pdf .)  

These steps include: 

1. Determine whether the mental illness or disability has a negative impact 
on the care of the child such that state intervention is necessary, 

2. Determine the nature of the mental illness,  
3. Determine whether it is treatable,  
4. Determine how the agency’s proposed case plan will the address the 

parent’s rehabilitation and whether the proposed services are specially 
designed to address the parent’s disability.  

5. What should the court expect from the Agency in order to prevent 
removal or assist in rehabilitation of parent. 

6. Can the parent be rehabilitated in foreseeable future? Rehabilitation 
does not mean that the disability has disappeared – only that the 
behavior no longer creates harm to the child.  

7. Are there support persons who will enable to the parent to safely care 
for the child.   

Mental disability as starting point 

When services are provided to parents with mental health issues, the 
mental illness must be the starting point so that the reunification plan and 
the services to be provided “accommodate the family’s unique hardship.” 
(In re Elizabeth R. (1995) 35 Cal.App.4th 1774, 1790.) 

An assessment may be required: What is the nature of the parent’s 
disability? 

Proper assessments are crucial for the provision of appropriately tailored 
services. A parent’s disability should be identified accurately and with 

Juvenile Dependency Court Orders Reunification Services 
to be Provided to the Parent 
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enough specificity to enable the determination of appropriate adaptations 
in practice. (Rocking the Cradle, supra, at p. 135.) An appropriate 
assessment is particularly critical for parents with psychiatric disabilities, as 
these parents lose custody of their children at the highest rate of any 
disability group. (Id. at p. 210.) 

After a finding that the child is at risk and jurisdiction over the child has 
been taken, “where the aim is to reunify parent and child, expert opinion on 
the cause and extent of mental illness may be required to ascertain which 
services will eliminate the conditions leading to dependency.” (Laurie S. v. 
Superior Court (1994) 26 Cal.App.4th 195, 202-203.) 

When considering the appropriateness of an assessment, the American 
Psychological Association’s Guidelines for Psychological Evaluations in 
Child Protection Matters (https://www.apa.org/practice/guidelines/child-
protection) and Guidelines for Assessment of and Intervention With 
Persons With Disabilities 
(https://www.apa.org/pi/disability/resources/assessment-disabilities) may 
be instructive. 

Problems with vague and inconsistent diagnosis: 

“Mother’s mental illness appears in this case to be so vaguely and 
inconsistently diagnosed, it appears she herself was the most well 
informed of anyone. The petition alleged she “suffers from bipolar with 
persistent delusions along with command auditory hallucinations.” The 
detention report said the hospital at one point had “narrowed down her 
diagnosis to Mood Disorder but they are not sure which one.” According to 
the disposition report, mother reported that she had “OCD, bipolar, anxiety, 
depression, and schizophrenia.” Mother testified she wasn’t bipolar but 
schizophrenic, and told that to the hospital upon her discharge at the 
beginning of the case. Whatever her precise medical condition, there is no 
dispute mother suffered homicidal hallucinations.” (Patricia W. v. Superior 
Court (2016) 244 Cal.App.4th 397, 423-424.)  

The Patricia W. Court noted, “we fail to see how the Agency could 
discharge its obligation to try to reunify mother with her son, and provide 
reunification services appropriately tailored to her needs, without a clear 
diagnosis of her mental illness secured through an evaluation as part of a 
case plan.” (Id. at pp. 423-424.) There was not a “careful evaluation” of her 
mental illness or even an effort to “secure a psychological evaluation as 
part of a case plan.” (Id. at p. 422.)   
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The “problem with drawing inferences from the diagnosis of ‘schizophrenic’ 
is that schizophrenia is not a well-defined or well-understood condition.” (In 
re Jamie M. (1982) 134 Cal.App.3d 530, 537.)  

The Jamie M. Court examined the “complex, often ill-defined and poorly 
understood nature of schizophrenia, which is a category that encompasses 
a wide group of disorders and defies generalization (or even professional 
consensus) as to its causes, diagnosis, treatment and a patient’s 
prospects for relapse, since every case is unique. (In re Jamie M., supra, 
134 Cal.App.3d at pp. 537–538.)” “Because it may represent a collection of 
parts from several types of emotional disturbances rather than a single 
‘disease,’ labeling some patients as schizophrenic may be equivalent to 
saying an accident victim with a concussion, fractured spine, broken ribs 
and a collapsed lung is ‘severely ill.’ ” (Id. at p. 538.)  “Schizophrenia has 
so diverse a patterning from patient to patient that it is  hard to see how 
one universal physiological or biological cause can be applied to it.” 
(footnote omitted.) (Id. at p. 539.)  

The Jamie M. Court noted the mere fact the mother was labeled a 
schizophrenic “really tells us very little about her behavior and its affect [sic 
] on her children” and asked, “How then is a court to use this crucial and 
yet nebulous diagnosis in ruling on the proper disposition to be made of 
her children?” (In re Jamie M., supra, 134 Cal.App.3d at p. 540.) 

 

 

Case Plan requirements 

Section 16051.1 mandates “that services are provided to the child and 
parents or other caretakers ... in order to improve the conditions in the 
parent’s home, to facilitate the safe return of the child to a safe home or 
the permanent placement of the child, and to address the needs of the 
child while in foster care.” (§ 16501.1, subds. (a)(2) [goals] & (e) [written].) 

The case plan has three main goals: (1) identify the reasons for the 
dependency, (2) set forth specific goals and describe why the planned 
services are appropriate to meet those goals, and (3) describe the services 
to be provided to assist in reunification. (§ 16501.1, subds. (g)(2), (3), 
(10).) The case plan is generally written within 60 days of removing the 
child and must be updated as the service needs of the family dictate. (§ 
16501.1, subd. (e).) The case plan must be updated with each status 

Designing a Case Plan and Reasonable Services 
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review hearing. (Ibid.) Between review hearings, the casework supervisor 
may modify the case plan in furtherance of its goals without court approval. 
(§ 16501.1, subd. (g)(14).) 

The program must be “designed to eliminate those conditions that led to 
the court’s finding that the child is a person described by Section 300.” (§ 
362, subd. (d); In re M.R. (2020) 48 Cal.App.5th 412, 424.) 

Reunification services, generally  

Disposition, where reunification services are ordered, has been considered 
the “meat and potatoes” of juvenile law “because it is during disposition 
that the family’s future is charted.” (Cal. Juv. Dep. Pract. (2021) 
Disposition, §5.1, p. 341.) 

The purpose of reunification services is to remedy the problems that led to 
the child’s removal. (In re Ronell A. (1996) 44 Cal.App.4th 1352, 1362.)  

A “mechanical approach” to a reunification plan is not acceptable. 
Reunification services must be “tailored to the particular needs of the 
family arising out of the unique circumstances of the situation.” (In re J.E. 
(2016) 3 Cal.App.5th 557, 559; In re M.F. (2019) 32 Cal.App.5th 1, 15.)  

Services must not only be appropriately tailored; they must be accessible. 
(T.J. v. Superior Court (2018) 21 Cal.App.5th 1229, 1242.)  

The adequacy of the plan and the agency’s services are judged according 
to the specific circumstances of each case, and “ ‘the effort must be made 
to provide reasonable reunification services in spite of the difficulties in 
doing so or the prospects of success.’ ” (In re K.C. (2012) 212 Cal.App.4th 
323, 329; see also In re Riva M. (1991) 235 Cal.App.3d 403, 414.) 

The parent is “not required to complain about the lack of reunification 
services as a prerequisite to the [Agency] fulfilling its statutory obligation.” 
(Mark N. v. Superior Court (1998) 60 Cal.App.4th 996, 1014, superseded 
by statute on another ground as stated in Earl L. v. Superior Court (2011) 
199 Cal.App.4th 1490, 1503-1504.) 

But, “In almost all cases it will be true that more services could have been 
provided more frequently and that the services provided were imperfect.” 
(In re Misako R. (1991) 2 Cal.App.4th 538, 547.) 

Standard of review: When a parent challenges the adequacy of 
reunification services, the appellate court reviews it for substantial 
evidence. (In re Alvin R. (2003) 108 Cal.App.4th 962, 971.)   
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Reunification services for parents with mental health disabilities-  

The “juvenile dependency system is mandated by law to accommodate the 
special needs of disabled and incarcerated parents, including those 
disabled by mental illness.” (In re K.C. (2012) 212 Cal.App.4th 323, 331; 
See Tracy J. v. Superior Court (2012) 202 Cal.App.4th 1415, 1425-1426.) 

Even when a parent’s disability is serious enough that the parent “may 
never be able to properly care for [the child],” the agency cannot simply 
“[give] up without really trying.” (In re Daniel G. (1994) 25 Cal.App.4th 
1205, 1216.)  

An agency does not provide appropriate tailoring when it identifies the 
mental health challenges that give rise to the loss of custody without taking 
appropriate steps to actually address them. (See In re K.C. (2012) 212 
Cal.App.4th 323, 330.)  

A social services agency cannot force a parent to participate in services. 
(In re Nolan W. (2009) 45 Cal.4th 1217, 1233; In re Ronell A. (1996) 44 
Cal.App.4th 1352, 1365.) Parents with mental health disabilities are often 
described as unwilling or non-compliant, but the court can look beyond a 
case worker’s opinion on whether a parent was willing to engage in 
services. (See T.J. v. Superior Court (2018) 21 Cal.App.5th 1229, 1249-
1250.) 

Once the plan is appropriately tailored to the needs of the disabled parent, 
the parent is not excused from participating in the plan because of his or 
her disability. (In re Christina L. (1992) 3 Cal.App.4th 404, 415.) 

Cases where Courts have found lack of reasonable services  

Developmentally disabled parent not referred to regional center or similar 
provider. (In re Victoria M. (1989) 207 Cal.App.3d 1317.) Mother’s 
“disabilities were not considered in determining what services would best 
suit her needs.” (Id. at p. 1329.) 

Services were not reasonable because they did not address mother’s 
compliance in taking medication for mental illness, which was what led to 
child’s detention. (Patricia W. v. Superior Court (2016) 244 Cal.App.4th 
397 

Agency failed to provide reasonable services designed to address special 
needs of intellectually disabled mother. (T.J. v. Superior Court (2018) 21 
Cal. App.5th 1229, 1248.)  
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A parent’s resistance to psychotropic medical evaluation was itself a 
product of his mental illness and department’s failure to secure the 
evaluation could not be reconciled with the reasonable services 
requirement. (In re K.C. (2012) 212 Cal.App.4th 232, 331.)  

Reunification plans must accommodate parents with disabilities. The 
juvenile court could exercise its discretion under section 352 to continue 
services where parent’s hospitalization for mental illness compromised her 
ability to participate in reunification services. (In re Elizabeth R. (1995) 35 
Cal.App.4th 1774.) 

 

 

Visitation, generally  

Visitation is an essential component of a reunification plan. (In re Mark L. 
(2001) 94 Cal.App.4th 573, 580; In re M.F. (2019) 32 Cal.App.5th 1, 16.)  

To promote reunification, visitation must be as frequent as possible, 
consistent with the well-being of the child. (§ 362.1, subd. (a)(1)(A); In re 
Alvin R. (2003) 108 Cal.App.4th 962, 972.)  

To maintain ties between the parent and child, and to provide information 
relevant to deciding if and when to return a child to the custody of his or 
her parent, every order placing a child in foster care and ordering 
reunification services must provide for visitation between the parent and 
child. (§362.1.) “No visitation order shall jeopardize the safety of the child.” 
(§362.1, subd. (a)(2).)  

Visitation for parents can serve as a mean of maintaining a relationship 
between a parent and child when reunification is not possible or is not 
accomplished. (In re Nicholas B. (2001) 88 Cal.App.4th 1088, 1093.) 

Visitation for parents with disabilities 

Parents with developmental disabilities may require particular services to 
expand visitation. (Tracy J. v. Superior Court (2012) 202 Cal.App.4th 1415 
[Agency did not demonstrate reasonable services to disabled parents 
where parents received only limited and supervised visitation and were not 
instructed on how to recognize the child’s asthma symptoms].) 

In the absence of evidence showing the parent’s behavior has jeopardized 
the child’s safety, the agency cannot limit and impede the progression of 

Visitation as Part of the Reunification Plan  
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visitation services based solely on concerns about the parent’s mental 
health status. (Tracy J. v. Superior Court (2012) 202 Cal.App.4th 1415, 
1419.)  

 

 

Disability Rights Education and Defense Fund www.dredf.org 

National Council on Disability www.ncd.org 

Judge Leonard Edwards www.judgeleonardedwards.com 

 

Resources 

http://www.dredf.org/
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#��'�	������)�����c�+	
���	������#����
����=���	�
������.�
��������
��	��"�����)������	����def



��������	
�������
�������
����
�	���������������������������������������������
����	��������������������	
����
����������
������
������
��	��
�����
���������
�������������������������������
������
�������������������������������������
������
����	��
������
������������������������
��
�� �����
�����
��������������������!������
�
����������
�����������	��
�����

�����
�������
��������������������
������������
����
������������
����	��������"#����������
����������$�����������
�����������������������	�����������������	��
�������
�������%����&���
�����������������������
����������������������������������������
��������������
�����	��
�	����������$���������������
��	
��������������
�������
�����������
�������
��'��
��%��������������
��(������
��)������
�����������������
��(�����(����#�����������������������(����'������*�#���
��
������"������
��+������������,������
�+�������������
��)������
�%��������������
��-
�����������������
���������
���������
��������������
����
�����
������������������������
����������������
�����
�����&������������������������.���������������������������������/��
��)������
�0�
���
��#�
�������#�����������������������������������������������������������1��23�
�������
��������������
�������.��.����������	��������������������������
���������������������	��
�������
��������
��������$������
����
�������
���������������������������������������	��
���������������
����������*����������
�
���
������������������
����������������4��
����������
��
��������������������	��
�����

�����
�������
����������������
��
�����������
������������
��
����������������
���
�������
���������������������������
�56789:;9;:�<=>>?@A�B@?=>8�C?@�DE@7;A8�F9AG�H;A7II7JA=EI�698EK9I9A9785��������������
���������
��	
�������L,���.�����������
�����4����������������
�����������������	��
�������
�����5���
�����
���������������235������������������
��
������

�����������
��	�������������������������������
������
���,��
��������������������	��
�������
����������
���������
��������������������	
�������
���������������
��������������������
������
���
��
�����M��
����
�����
��	��
�������
����
�����������������	��
�����

�����
�������
�����������������
������N�����������������
���������������
����
���������������������������������������������������������������������������.�����������
�������������������������������������������
��������������&���������
�������������
�����������������
��O��
�����������
��
�����P�����-QR���#����QS���S���������
��T�������������U��
�����������������������
������
��������
���.��������Q�����
�����������
������������������
������������������
���������������������
������
���������������V�#����QS���S������������$����
�����Q���������

�	�W���
������������������������
�����������	����������
���������	
��
�	��������������������
�
������������������	����
���
��������������
����������������
����������	��
������
�����
�������Q������
���
��X�����������
�������������
�����������
�������

������������������
�����Q����������������������
������
���X��������������������������
����������������������
����
����������
����	��
��������
������
����
������������������
���������
��������	��
�����������������
�����	�������
���������������
�����������������������
��������������������
���������������
�
�����	�����
�����
������������������������
�����&�����������
��������
��������
�����������������������
���	��
�����������������������������
�������������
����	
������������������
���������
��������������������Y�����������������
����������������	����
���������������������
�����������
������������������
��
����������������������������������������
����������	��
���������������������������Z[\����)������
�+�����
����(�����
���



��������	�
���
�
���
��
��������
��
������
�������
�����
��
��

���
����
�����
����
��
����
������������
�
��
�����
�
��
������
�������
������������
������
���
�
���
��
��������
����
�
��
��
�����
�
��
������
����
������������
�

� !"#$%
&'
"#'(
$)!$
#*
+&,-"($("%
!.*(/$
'0&,
& 0
&1/
!--0&!+)2
3)(
4/$(0/($5
(*-(+#!""%
*&+#!"
/($1&06#/7
*#$(*
* +)
!*
8!+(.&&65
)!*
70(!$"%
!**#*$(9
-!0(/$*
1#$)
9#*!.#"#$#(*
1)&
1!/$
$&
+&//(+$
1#$)
$)(#0
-((0*2
:!/%
&'
$)(
-!0(/$*
1)&
*-&6(
1#$)
;<=
 *(
$)(
4/$(0/($
$&
+&//(+$
1#$)
&$)(0
-!0(/$*
1#$)
9#*!.#"#$#(*2
> $
!"$)& 7)
$)(
4/$(0/($
-0&?#9(*
1&/9(0' "
&--&0$ /#$#(*
$&
+&//(+$
1#$)
&$)(0
-!0(/$*
1#$)
9#*!.#"#$#(*5
#$*
 *(' "/(**
)!*
"#,#$*2
8&0
#/*$!/+(5
!
@ABA
* 0?(%
+&/9 +$(9
.%
$)(
C(**"(0
8& /9!$#&/
!/9
$)(
;!$#&/!"
D07!/#E!$#&/
&/
=#*!.#"#$%
'& /9
$)!$
FG
-(0+(/$
&'
!9 "$*
1#$)& $
9#*!.#"#$#(*
!++(**
$)(
4/$(0/($
+&,-!0(9
1#$)
&/"%
GH
-(0+(/$
&'
!9 "$*
1#$)
9#*!.#"#$#(*I!
7!-
&'
JB
-(0+(/$2BB@A
8&0
*&,(
-!0(/$*
1#$)
#/$(""(+$ !"
!/9
&$)(0
+&7/#$#?(
9#*!.#"#$#(*
$)!$
!''(+$
0(!9#/7
!.#"#$%5
$)(
4/$(0/($
0(,!#/*
"!07("%
#/!++(**#."(2
=(*-#$(
#/+0(!*#/7
&--&0$ /#$#(*
'&0
-((0
* --&0$5
,!/%
&'
$)(
-!0(/$*
1)&
*-&6(
1#$)
;<=
9(*#0(
!
,&0(
'&0,!"
!/9
&07!/#E(9
/($1&062
8&0
#/*$!/+(5
C(/5BB@B
!
'!$)(0
1#$)
K4L
#/'(+$#&/5
)(,&-)#"#!5
!/9
)(-!$#$#*
<5
$&"9
;<=
$)!$
1)#"(
8!+(.&&6
)!*
)("-(9
)#,
+&//(+$5
)(
1#*)(*
$)(0(
1(0(
!
,&0(
(*$!."#*)(9
70& -5
*#,#"!0
$&
$)(
/!$#&/!"
&07!/#E!$#&/
M!0(/$*5
8!,#"#(*
!/9
80#(/9*
&'
N(*.#!/*
!/9
O!%*
P+&,,&/"%
0('(00(9
$&
!*
M8NQOR2
C(/
!"*&
(S-0(**(9
#/$(0(*$
#/
)!?#/7
!
+&/'(0(/+(
'&0
-!0(/$*
1#$)
9#*!.#"#$#(*
!/9
$)(#0
'!,#"#(*2
K(
*!#9
$)!$
)(
!/9
)#*
1#'(5
!
1)(("+)!#0
 *(05
!0(
!"1!%*
"&&6#/7
'&0
T+&/+0($(
(S!,-"(*
&'
)&1
#$U*
.((/
9&/(2V
C!$)0%/5BB@@
!
,&$)(0
1)&


#*
!
"#$$"(
-(0*&/
!/9
!
1)(("+)!#0
 *(05
1#*)(*
,&0(
-((0
* --&0$*
!/9
*&+#!"
7!$)(0#/7*
1(0(
!?!#"!."(
'&0
-!0(/$*
1#$)
9#*!.#"#$#(*
!/9
$)(#0
'!,#"#(*2
C!$)0%/
!"*&
.("#(?(*
$)!$
$)(
"!+6
&'
0&"(
,&9("*
#*
!
*#7/#W+!/$
.!00#(0
'&0
-!0(/$*
1#$)
9#*!.#"#$#(*2
N#/9*!%5BB@J
!
,&$)(0
1#$)
-)%*#+!"
9#*!.#"#$#(*
!/9
!/
!+� #0(9
.0!#/
#/X 0%5
)!*
'& /9
?(0%
'(1
0&"(
,&9("*
'&0
-!0(/$*
1#$)
!+� #0(9
.0!#/
#/X 0#(*2Y!#*#/7
+)#"90(/
+!/
.(
?(0%
*$0(**' "2
8&0
-!0(/$*
1#$)
9#*!.#"#$#(*5
"#,#$(9
-((0
* --&0$*
&'$(/
"(!?(
$)(,
9#*+& 0!7(9
!/9
"!+6#/7
/(+(**!0%
#/'&0,!$#&/2
M((0
* --&0$
/($1&06*
+!/
.(
(!*#"%
9(?("&-(9
&0
(S-!/9(9
!$
!
,#/#,!"
+&*$
!/9
1& "9
.(
* --&0$#?(
'&0
,!/%
-!0(/$*2
;<=
0(+&,,(/9*
.0&!9(0
9#**(,#/!$#&/
&'
/!$#&/!"
/($1&06*
!/9
N#*$*(0?*5
."&7*5
!/9
*&
&/2
Q
-0#,!0%
/!$#&/!"
/($1&06
*)& "9
#/+" 9(
-((0
*$!'W/75
-0&?#9(
-((0Z$&Z-((0
"#/6*5
7!$)(0
#/'&0,!$#&/5
!/9
-0&?#9(
"#/6*
$&
&$)(0
/($1&06#/7
(''&0$*5
#/+" 9#/7
$)&*(
#/
*$!$(
[(.
*#$(*2
3)#*
/($1&06
*)& "9
!"*&
,!#/$!#/
!/
!++(**#."(
[(.
*#$(
!/9
T1!0,
"#/(V
P9 0#/7
. *#/(**
)& 0*R
1#$)
+0&**Z9#*!.#"#$%5
"(7!"5
!/9
+0#*#*
#/$(0?(/$#&/
(S-(0$#*(2
\$!$(
*#$(*
*)& "9
#/+" 9(
-((0
*$!'W/7
!/9
-((0Z$&Z-((0
/($1&06#/7
!/9
*)& "9
"#/6
$&
$)(
/!$#&/!"
/($1&062
\$!$(
*#$(*
+& "9
!"*&
,!#/$!#/
!++(**#."(
[(.
*#$(*
!/9
1!0,
"#/(*
1#$)
+0&**Z9#*!.#"#$%
!/9
+0#*#*
#/$(0?(/$#&/
(S-(0$#*(5
!/9
"#/6*
$&
0(*& 0+(*
#/
$)(#0
0(7#&/*2
M((0
* --&0$
70& -*
+& "9
.(
"&+!$(9
#/
#/9(-(/9(/$
"#?#/7
+(/$(0*
!/9
-0&70!,*
$)!$
*-(+#!"#E(
#/
-!0(/$*
1#$)
9#*!.#"#$#(*
&0
9(!'/(**2
3)(*(
"&+!"
-!0(/$
* --&0$
70& -*
Y&+6#/7
$)(
<0!9"(]
̂/* 0#/7
$)(
Y#7)$*
&'
M!0(/$*
1#$)
=#*!.#"#$#(*
!/9
3)(#0
<)#"90(/



_̀a



���������	
����
������
���������������
�����
�������
��������������
������	
��
������
�����
���
��������
�
��������������
������������
��������������������������	
�����
������������
��
����
�����
������
�
��������
����
���
������
�������
������������ ��!"�#$!����%$���&�'$()�*$�+(,)�"$(��-
���
�
��������������
����
����	
������	
�������������
��
.����������
���
���
	������������������/
�
��
���
�
�
���������
�����	
�����
������������
����������������������
�
��������������������0���������������
���������������
����
����1��
�������������
����
������
���
�	�����
����/

�
�����
�
����
����������������������23���������
�	��������
�
������������������
����������
�����/
��������������4456�7������������
�
����.��
����/����������	������/
�
���
����
���
�
������	
������	
������8
	����
�������������
�����������/
�
��
���
�
�
���������/
�
����	
������	
������
��
���������
����
�
����������������������������9��/���������������������:;<=>?�@;>?=A�B;CDEF;�GCHDEI;CJK������������
���
���

������������������/
�
�����

���
���
���
�
�
��������������������
�
���

����������
��

�
�����������������
���
�
���������
��L�M3������������23����������N
��O��
�������P����
�
���Q��������4RR3SR5��������
���������
���66��
��
���K���
�����T������������	���������������U�
�	�����������
��������/
�
�VW�������������
��/�������
������
��������W5�������������
��������
������
����445W�Q��
�

�
����������������
���������
����
��
���������������������
��������
������
��
.���������
�������
������

���
���
���
�
���������
����0��533V��

7��9��Q������������X������������������
�����������������	��������������
���X��
��
�P��
�
�������
����/
�
�����/
�
�������
�����������

���
�����	
��������Y��
����
�
��
�	��	������/
�
��
���

����������
	�����	
����������
��7

������

��445V�N
�����
���������������
����
����
�	
�����
����
��������������
���

����������
	������������������/����
�������
���
��Z�����	
����445M�[
�/����

��/�����
����
��������
�������
�������������
�������
������

���
���
���
�
���������
�������
��
���������
�
������������������
������������������
���
�������
���
�������N
��������
��
�������
�����/�����������
����
�����������������������\�
����������
���4452N
���
���������������������������
����
��9�������������
����

����������
��������	
������	
�����������������
��������������
�	��	������/
�
��
���

���/���������������N
��0�	
�
�����

�����Z��7��1��������
��O��
�����X������]����
�K����
��
���T��/�X������]����
�K���
��U���������������������
����
��/��9
���/
�
����������N
����
��������
��������������
��P�������������������������
���
������������/
�
�.��������������������������������
���
��̂������
�����������������������������������

�������̂���������������������������������������������
����������̂����������������������������
���

�����̂�������������������P��
���������
���
����������
��������������������	
���̂�	����
��������
�
��̂�������
�
��.����
����
���N
����.��
���_����
����/
�
�
������
	������������������	���P��
���������	
���������
���	�
���
�
�������	
�����P�����������
�����������	
�
�������������
����
����	
����������������_�����
���������
����������������������

��
�������/�0�����
�
�����������������
����Y
������������������
������/�����
���
�
��P������
��P
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The Juvenile Court Corner

All child welfare service 
providers have to work 
with mentally challenged 

parents struggling to rear their 
children, and all juvenile court 
judges must make decisions 
about the ability of these parents 
safely to parent their children.1 
Some parents have mental 
health problems so severe that 
the state will intervene and 
remove the child from their 
care. States vary widely in 
their response to parents with 
these problems. California has 
created an exception permitting 
reunification services to be 
bypassed in cases of chronic 
mental illness.2 If two experts 
with specified qualifications 
conclude that the parent has a 
mental incapacity or disorder 
that renders the parent unable 
to care for and control the child 
adequately and is likely to remain 
so in the foreseeable future, 
family reunification services 
need not be offered.3 

Some Ca l i forn ia cou r ts 
have resisted the trend to 
bypass services and have 
ordered reunification services 
where the parent has mental 
illness.4 Their decisions to 
provide services start from the 
proposition that just because 
a parent has mental health 
problems, it does not mean 
that he or she is unfit to parent 
or that the child should be 
removed permanently. As 

Mental Health Issues 
in Dependency Court

several appellate decisions have 
held, there must be a nexus 
between the parent’s mental 
illness and child endangerment 
before the children can be 
removed.5 

California’s appellate courts 
have also required that the 
social services agency provide 
reasonable efforts to prevent 
removal and to faci l itate 
reunification in these cases. 
For example, one appellate 
court held that a failure to 
provide a case plan for a 
mentally ill mother did not 
meet the reasonable efforts 
requirement and reversed 
the trial court’s termination 
of parental rights decision.6 

Another found the agency did 
not provide reasonable efforts 
when it failed to arrange for 
counseling for a child, thus 
preventing the father and 
child to participate in conjoint 
counseling.7 In another case 
the appellate court reversed 
a termination of parental 
rights decision, because the 
agency fai led to give the 
developmentally disabled 
parents an opportunity to 
demonstrate that they were 
able to parent their child.8 
However, frequently the state 
court will determine that the 
agency has provided reasonable 
efforts when the parent is 
uncooperative9 or when the 

time for reunification has run 
out.10 

On several occasions the 
a p p e l l a t e  c o u r t s  h a v e 
demanded that appropriate 
services be provided to mentally 
ill parents and have reversed 
termination of parental rights 
decisions because the state 
failed to provide reasonable 
efforts. One appellate court 
found that the agency had 
not provided tailored services 
to meet t he needs of  a 
developmentally disabled 
parent.11 In this case the agency 
removed the children from a 
developmentally delayed adult 
living in filthy surroundings. 
The court ordered her to find 
housing and demonstrate 
suitable parenting skills. The 
appel late court reversed 
the termination of parental 
rights holding that clear and 
convincing evidence must 
show that services specially 
designed to meet the needs 
of the parent were explored, 
and, despite the availability of 
such services, it is in the best 
interest of the children to be 
declared free for adoption. The 
court pointed out the mother 
was given no assistance to find 
housing and was not referred to 
a regional center which could 
have assisted her. The court 
noted that the agency had 
failed to help the mother deal 
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with the health and cleanliness 
issues plaguing her children. 
The only “help” the agency 
provided the mother to find 
housing was to tell her to keep 
her eyes open for a house. The 
court stated the record was 

“clear that no accommodation 
was made for [the mother’s] 
special needs in providing 
reunification services.”12 One 
can conclude from this ruling 
that mental illness, standing 
alone, is not a sufficient basis 
to justify legal proceedings 
removing a child.13 

The reasoning in In re Victoria 
M. resembles that in In re Venita 
L.,14 where the child had been 
removed and dependency 
proceedings commenced when 
the mother was confined to 
a psychiatric hospital. When 
services were terminated, 
the parents appealed the 
decision, and the appellate 
court reversed the trial court 
finding of reasonable efforts. 
The appellate court noted that 
the agency had amended the 
service plan five times in a 
little over a year and that the 
mother had been successful in 
her rehabilitation from mental 
illness. The father was told to 
be involved with Alcoholics 
Anonymous, but the court 
of appeals pointed out that 
that was not the reason for 
the dependency and that the 
mother had completed her 
case plan. Changing the focus 
from the conduct that brought 
the child to the attention of the 
court to new problems occurs 
somewhat frequently in child 
protection cases.15 

When the appellate court 
concludes that the agency has 
not provided reasonable efforts 
or when the evidence reveals 
that a parent is recovering 
from mental i l lness, the 
court has frequently ordered 
additional family reunification 

services. In one case, the 
appellate court reversed a 
termination of parental rights 
decision by the trial court, 
holding that the mentally 
ill parent was hospitalized 
most of the reunification 
period, presently she was 
making great improvements, 
and that the trial court had 
discretion to extend the time 
for reunification given the 
unique circumstance of the 
case.16 In the case of In re David 
D.17 the mother voluntarily 
placed her children in foster 
care to escape an abusive 
environment with her husband. 
Her accompanying depression 
resulted in a suicide attempt 
during the reunif icat ion 
period, prompting the system 
to cease all efforts to help her 
reunify. The appellate court 
found the system reacted with 

“appalling lack of compassion” 
and ordered six more months 
of services, during which the 
mother was to receive a chance 
to reestablish regular visits 
with her children.

While the court may order 
reunification in these cases, the 
parent must demonstrate some 
interest in reunification. In one 
case it was discovered during 
the reunification period that 
mother was developmentally 
disabled and that it was difficult 
for her to comply with the case 
plan. Services were terminated 
and the court terminated 
parental rights.18 On appeal 
the termination was affirmed. 
The court found that there was 
substantial evidence to support 
the trial court’s finding that it 
was unlikely that the mother 
would develop an adequate 
parental relationship with 
her daughter. Reasonable 
efforts were offered, but mother 
had no motivation and no 
participation in the case plan. 
A similar result occurred 
in the case of In re Walter P. 

where the court noted that 
the mother’s problem was less 
a function of lack of mental 
ability than a poor attitude and 
a lack of motivation to parent 
a fragile child with special 
health needs.19 As the court 
noted, reunification services 
are voluntary, and an unwilling 
or indifferent parent cannot be 
forced to comply with them.20 

Some crit ics asser t that 
welfare agencies do not tailor 
reunification services to the 
needs of disabled parents. 
They point out that without 
individualized services that 
address the special needs of 
these parents, a termination 
of parental rights will occur.21 
Moreover, the Americans 
with Disabilities Act (ADA) 
does not provide any support 
for disabled parents facing 
termination of parental rights 
proceedings. State appellate 
decisions including those in 
California have concluded that 
termination of parental rights 
proceedings do not constitute 
‘services, programs, or activities’ 
within the meaning of 42 U.S.C. 
12132 [the ADA].22 Whether 
the ADA applies to the family 
reunification period remains 
an open question, and at least 
one out-of-state appellate 
decision found that it did.23 

Our juvenile and family courts 
will always have to face difficult 
issues regarding mentally 
i l l  and developmenta l ly 
delayed parents and their 
ch i ldren.  Judges shou ld 
insist that they receive high 
quality information about 
each parent’s capabilities. The 
information may come from 
psychological or psychiatric 
evaluations or from sources 
such as California’s Regional 
Centers. Judges should also 
consider what supports the 
parent has including relatives 
and close friends. Often the 

parent can remain a part of the 
child’s life if others are present 
in the daily family life.24 Most 
importantly, the courts should 
not give up on these parents 
without making an effort to 
see if the parent is capable of 
parenting.

As one critic concluded: 

It is not that Mary Ann 
(and others like her) is 
reasonably likely to become 
a fit parent; rather, it 
is that she ought to be 
provided the opportunity 
to achieve fitness, and 
that her children should be 
provided the opportunity 
to remain with their 
biological mother. The 
state cannot be held liable 
for failing to perform 
miracles, but the state 
can be expected to make 
the minimum ‘reasonable 
effort’ that might afford 
some chance of change for 
these parents.25 

The research collected in 
preparing this paper included 
hundreds of appellate cases 
across the country involving 
reasonable efforts in child 
protection cases.26 A review 
of those cases reveals that 
most appel late decisions 
involving mentally ill parents 
af f irm tria l court orders 
terminating parental rights. If 
the reasonable efforts mandate 
is to be meaningful in cases 
involving mentally ill parents, 
the court should take the 
following steps:

(1) Determine whether the 
mental illness or disability has 
a negative impact on the care 
of the child such that state 
intervention is necessary.

(2) If so, determine the nature 
of the mental illness.

Juvenile Court Corner– continued from page 6
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(3) Determine whether it is 
treatable.

(4)  Deter m i ne how t he 
agency’s proposed case plan 
wil l address the parent ’s 
rehabilitation and whether 
the proposed services are 
specially designed to address 
the parent’s disability. In this 
regard determine whether 
there was consultation with 
an agency that has expertise 
in working with parents with 
mental health challenges/
disabilities.

(5) Determine what the court 
shou ld expect f rom the 
agency in order to prevent 
removal of the child or assist 
in rehabilitating the parent.

(6) Determine whether the 
parent can be rehabilitated in 
the foreseeable future such that 
she or he can safely care for the 
child. Rehabilitation does not 
mean that the disability has 
disappeared – only that the 
parent’s behavior no longer 
creates harm to the child. 

(7) Find out whether there 
are support persons such as 
a spouse, relatives, or good 
friends who will enable the 
parent safely to care for the 
child.

By addressing these questions 
and making appropriate orders, 
the court will be offering the 
parent a fair opportunity to 
parent their child. 
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U.S. Department of Health And Human
Services

Office for Civil Rights Administration for Children and
Families

U.S. Department of Justice

Civil Rights Division
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Protecting the Rights of Parents and Prospective Parents with Disabilities:

Technical Assistance for State and Local Child Welfare Agencies and Courts under

Title II of the Americans with Disabilities Act and Section 504 of the Rehabilitation Act

The United States Department of Health and Human Services (HHS) and the United States Department of

Justice (DOJ) are issuing this technical assistance to assist state and local child welfare agencies and courts

to ensure that the welfare of children and families is protected in a manner that also protects the civil rights of

parents and prospective parents
1
 with disabilities.  This guidance provides an overview of the issues and

application of civil rights laws, answers to specific questions and implementation examples for child welfare

agencies and courts, and resources to consult for additional information.

Section 504 of the Rehabilitation Act of 1973 (Section 504)
2
 and Title II of the Americans with Disabilities Act

of 1990 (ADA)
3
 protect parents and prospective parents with disabilities from unlawful discrimination in the

administration of child welfare programs, activities, and services.
4
  At the same time, child welfare agencies

and courts have the responsibility to protect children from abuse and neglect.  The goals of child welfare and

disability non-discrimination are mutually attainable and complementary.  For example, ensuring that parents

and prospective parents with disabilities have equal access to parenting opportunities increases the

opportunities for children to be placed in safe and caring homes.

Need for This Technical Assistance

Both the HHS Office for Civil Rights (OCR) and DOJ Civil Rights Division have received numerous

complaints of discrimination from individuals with disabilities involved with the child welfare system, and the

frequency of such complaints is rising.  In the course of their civil rights enforcement activities, OCR and DOJ

have found that child welfare agencies and courts vary in the extent to which they have implemented policies,

practices, and procedures to prevent discrimination against parents and prospective parents with disabilities

in the child welfare system.

For example, in a recent joint investigation by OCR and DOJ of practices of a State child welfare agency,

OCR and DOJ determined that the State agency engaged in discrimination against a parent with a

disability.
5
  The investigation arose from a complaint that a mother with a developmental disability was

subject to discrimination on the basis of her disability because the State did not provide her with supports and

services following the removal of her two-day-old infant.  The supports and services provided and made
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available to nondisabled parents were not provided to this parent, and she was denied reasonable

modifications to accommodate her disability.  As a result, this family was separated for more than two years.

These issues are long-standing and widespread.  According to a comprehensive 2012 report from the

National Council on Disability (NCD), parents with disabilities are overly, and often inappropriately, referred to

child welfare services, and once involved, are permanently separated at disproportionately high rates.
6
  In a

review of research studies and other data, NCD concluded that among parents with disabilities, parents with

intellectual disabilities and parents with psychiatric disabilities face the most discrimination based on

stereotypes, lack of individualized assessments, and failure to provide needed services.
7
 Parents who are

blind or deaf also report significant discrimination in the custody process, as do parents with other physical

disabilities.
8
  Individuals with disabilities seeking to become foster or adoptive parents also encounter bias

and unnecessary barriers to foster care and adoption placements based on speculation and stereotypes

about their parenting abilities.
9

Discriminatory separation of parents from their children can result in long-term negative consequences to

both parents and their children.   In addition to the OCR and DOJ case where a mother and daughter were

deprived of the opportunity for maternal/child bonding for two years, the National Council on Disability report

is replete with case studies with similar consequences.  For example, a child welfare agency removed a

newborn for 57 days from a couple because of assumptions and stereotypes about their blindness,

undermining precious moments for the baby and parents that can never be replaced.
10

  Similarly, after a

child welfare agency removed a three-year-old from his grandmother because she had arthritis and a mobility

disability, the toddler developed behavioral issues and progressively detached from his grandmother, though

he had had no such experiences before this separation.
11

   Any case of discrimination against parents and

caregivers due to their disability is not acceptable.

Role of HHS and DOJ

The Children’s Bureau in the HHS Administration for Children and Families administers funding for child

welfare agencies and courts and provides guidance and technical assistance to child welfare agencies

regarding child welfare law.  HHS OCR is responsible for ensuring that entities receiving Federal financial

assistance from HHS, including child welfare agencies and state courts, comply with their legal obligation

under Section 504 to provide equal access to child welfare services and activities in a nondiscriminatory

manner.  In addition, both DOJ and HHS OCR enforce Title II of the ADA against public entities, including

child welfare agencies and state courts.

Overview of Legal Requirements

Title II of the ADA
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Title II of the ADA provides that no qualified individual with a disability shall, by reason of such disability, be

excluded from participation in or be denied the benefits of the services, programs, or activities of a public

entity, or be subjected to discrimination by such entity.
12

  Title II of the ADA applies to the services, programs,

and activities of all state and local governments throughout the United States, including child welfare

agencies and court systems.
13

  The “services, programs, and activities” provided by public entities include,

but are not limited to, investigations, assessments, provision of in-home services, removal of children from

their homes, case planning and service planning, visitation, guardianship, adoption, foster care, and

reunification services.  “Services, programs, and activities” also extend to child welfare hearings, custody

hearings, and proceedings to terminate parental rights.

Section 504 of the Rehabilitation Act

Section 504 provides that no qualified individual with a disability shall, by reason of such disability, be

excluded from participation in or be denied the benefits of the services, programs, or activities of any entity

that receives Federal financial assistance, or be subjected to discrimination by such entity.
14

  Federal

financial assistance includes grants, loans, and reimbursements from Federal agencies, including assistance

provided to child welfare agencies and the courts.
15

  An entity can be a recipient of Federal financial

assistance either directly or as a sub-recipient.
16

  Section 504 applies to all of the operations of agencies and

sub-agencies of state and local governments, even if Federal financial assistance is directed to one

component of the agency or for one purpose of the agency.
17

  Recipients of Federal financial assistance

must agree to comply with Section 504, and generally other civil rights laws, as a condition of receiving

Federal financial assistance.
18

Application

A child welfare agency or court may not, directly or through contract or other arrangements, engage in

practices or methods of administration that have the effect of discriminating on the basis of disability, or that

have the purpose or effect of defeating or substantially impairing accomplishment of the objectives of the

child welfare agency’s or court’s program for persons with disabilities.
19

  Under these prohibitions, a child

welfare agency could be responsible for the discriminatory actions of a private foster care or adoption agency

with which it contracts when those actions are taken in fulfillment of the private entity’s contractual obligations

with the child welfare agency.  For example, if the private foster care or adoption agency imposed

discriminatory eligibility requirements for foster or adoptive parents that screened out prospective parents

with HIV, the state child welfare agency would most likely be responsible for the contractor’s practice of

discriminating on the basis of disability.

Two principles that are fundamental to Title II of the ADA and Section 504 are:

(1) individualized treatment; and (2) full and equal opportunity.  Both of these principles are of particular
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importance to the administration of child welfare programs.

Individualized treatment.  Individuals with disabilities must be treated on a case-by-case basis consistent with

facts and objective evidence.
20

  Persons with disabilities may not be treated on the basis of generalizations

or stereotypes.
21

  For example, prohibited treatment would include the removal of a child from a parent with a

disability based on the stereotypical belief, unsupported by an individual assessment, that people with

disabilities are unable to safely parent their children.  Another example would be denying a person with a

disability the opportunity to become a foster or adoptive parent based on stereotypical beliefs about how the

disability may affect the individual’s ability to provide appropriate care for a child.

Full and equal opportunity.  Individuals with disabilities must be provided opportunities to benefit from or

participate in child welfare programs, services, and activities that are equal to those extended to individuals

without disabilities.
22

  This principle can require the provision of aids, benefits, and services different from

those provided to other parents and prospective parents where necessary to ensure an equal opportunity to

obtain the same result or gain the same benefit, such as family reunification.
23

This does not mean lowering standards for individuals with disabilities; rather, in keeping with the

requirements of individualized treatment, services must be adapted to meet the needs of a parent or

prospective parent who has a disability to provide meaningful and equal access to the benefit. 
24

  In some

cases, it may mean ensuring physical or programmatic accessibility or providing auxiliary aids and services to

ensure adequate communication and participation, unless doing so would result in a fundamental alteration to

the nature of the program or undue financial and administrative burden.
25

  For example, a child welfare

agency must provide an interpreter for a father who is deaf when necessary to ensure that he can participate

in all aspects of the child welfare interaction.  In other instances, this may mean making reasonable

modifications to policies, procedures, or practices, unless doing so would result in a fundamental alteration to

the nature of the program.
26

  For example, if a child welfare agency provides classes on feeding and bathing

children and a mother with an intellectual disability needs a different method of instruction to learn the

techniques, the agency should provide the mother with the method of teaching that she needs.

Under Title II of the ADA or Section 504, in some cases, a parent or prospective parent with a disability may

not be appropriate for child placement because he or she poses a significant risk to the health or safety of the

child that cannot be eliminated by a reasonable modification.
27

  This exception is consistent with the

obligations of child welfare agencies and courts to ensure the safety of children.  However, both the ADA and

Section 504 require that decisions about child safety and whether a parent or prospective parent represents a

threat to safety must be based on an individualized assessment and objective facts, including the nature,

duration, and severity of the risk to the child, and the probability that the potential injury to the child will

actually occur.
28

  In addition, if the risk can be eliminated by a reasonable modification of policies, practices,
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or procedures, or by the provision of auxiliary aids or services, the child welfare agency must take such

mitigating actions.
29

  A public entity may impose legitimate safety requirements necessary for the safe

operation of its services, programs, or activities, but they may not be based on stereotypes or generalizations

about persons with disabilities.
30

By applying these principles consistently in the child welfare system, child welfare agencies and courts can

ensure that parents and prospective parents with disabilities have equal access to parenting opportunities

while ensuring children safely remain in or are placed in safe and caring homes. The attached Questions and

Answers provide more detailed information and specific implementation examples for child welfare agencies

and courts.

QUESTIONS AND ANSWERS

1. What are the basic requirements of ADA Title II and Section 504?

Answer: Title II of the ADA provides that no qualified individual with a disability shall, by reason of

such disability, be excluded from participation in, be denied the benefits of, or be subjected to

discrimination in, the services, programs, or activities of state and local government entities.
31

Section 504 similarly prohibits discrimination on the basis of disability against qualified individuals

with a disability in programs, services, and activities receiving Federal financial assistance.
32

Under the ADA and Section 504, programs cannot deny people with disabilities an opportunity to

participate,
33

 and must provide people with disabilities with meaningful and equal access to

programs, services, and activities.
34

  Programs and services must be accessible to and usable by

people with disabilities.
35

  In addition, programs must provide people with disabilities with an equal

opportunity to participate in and benefit from the programs, services and activities of the entity;
36

they are also prohibited from using methods of program administration, which includes written rules

as well as agency practices, that have a discriminatory effect on individuals with disabilities.
37

Moreover, programs must provide reasonable modifications in policies, practices, and procedures

when necessary to avoid discrimination;
38

 and must take appropriate steps to ensure that

communications with applicants, participants, members of the public, and companions with

disabilities are as effective as communications with others through the provision of auxiliary aids

and services.
39

Who is protected by disability nondiscrimination laws?

2. Who is considered a person with a disability under Title II of the ADA and Section 504?

Answer:  The ADA and Section 504 protect the rights of individuals with disabilities.
40

  A
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“disability” is defined as a physical or mental impairment that substantially limits a major life activity,

such as caring for oneself, performing manual tasks, breathing, standing, lifting, bending, speaking,

walking, reading, thinking, learning, concentrating, seeing, hearing, eating, sleeping, or working.
41

Major life activities also include the operation of major bodily functions, including but not limited to,

functions of the immune system, normal cell growth, digestive, bowel, or bladder, neurological,

brain, and respiratory, circulatory, endocrine, and reproductive functions.
42

Congress has made clear that the definition of disability in the ADA and Section 504 is to be

interpreted broadly.
43

  Even if an individual’s substantially limiting impairment can be mitigated

through the use of medication; medical supplies, equipment, and devices; learned behavioral or

adaptive neurological modifications; assistive technology (e.g. a person with a hearing disability

who uses hearing aids that substantially restores the sense of hearing); or reasonable

modifications to policies, practices, or procedures, the individual is still protected by the ADA and

Section 504.
44

  The ADA and Section 504 also apply to people who have a record of having a

substantial impairment (e.g., medical, military, or employment records denoting such an

impairment), or are regarded as having such an impairment, regardless of actually having an

impairment.
45

An “individual with a disability” under the ADA and Section 504 does not include an individual who

is currently engaged in the illegal use of drugs, when the state or local government program or

program receiving Federal financial assistance acts on the basis of the illegal drug use.
46

However, an individual is not excluded from the definition of disability on the basis of the illegal use

of drugs if he or she (1) has successfully completed a drug rehabilitation program or has otherwise

been successfully rehabilitated and is no longer engaging in drug use, or (2) is participating in a

supervised rehabilitation program and is no longer engaging in drug use.
47

To be eligible, an individual with a disability must be “qualified.”  An individual with a disability is

qualified if he or she  meets the essential eligibility requirements of a service, program, or activity,

with or without the provision of reasonable modifications, the provision of appropriate auxiliary aids

and services, or the removal of architectural and communication barriers.
48

3. Who do Title II of the ADA and Section 504 protect in child welfare programs?

Answer:  Title II of the ADA and Section 504 protect qualified individuals with disabilities, which

can include children, parents, legal guardians, relatives, other caretakers, foster and adoptive

parents, and individuals seeking to become foster or adoptive parents, from discrimination by child

welfare agencies and courts.
49

  Title II also protects individuals or entities from being denied or

excluded from child welfare services, programs or activities because of association with an
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All activities of child welfare agencies

are covered by Title II and Section 504,

including removal proceedings and

agencies’ programs and activities must

not discriminate on the basis of

disability.

individual with a disability.
50

 For example, Title II prohibits a child welfare agency from refusing to

place a child with a prospective foster or adoptive parent because the parent has a friend or

relative with HIV.    

Title II and Section 504 also protect “companions” of individuals involved in the child welfare

system when the companion is an appropriate person with whom the child welfare agency or court

should communicate.  A companion may include any family member, friend, or associate of a

person seeking or receiving child welfare services.
51

  For instance, when a child welfare agency

communicates with an individual’s family member who is deaf, appropriate auxiliary aids and

services to the family member must be provided by the agency to ensure effective

communication.
52

Finally, the ADA and Section 504 protect individuals from any retaliation or coercion for exercising

their right not to experience discrimination on the basis of disability.  Individuals enjoy this

protection whether or not they have a disability.
53

Who is required to comply with the disability nondiscrimination laws?

4. What types of child welfare programs and activities are covered by these laws?

Answer:  Title II covers all of the programs, services,

and activities of state and local governments, their

agencies, and departments.
54

  Similarly, Section 504

applies to all of the activities of agencies that receive

Federal financial assistance.
55

  Therefore, all child

welfare-related activities and programs of child welfare

agencies and courts are covered, including, but not

limited to, investigations, witness interviews, assessments, removal of children from their homes,

case planning and service planning, visitation, guardianship, adoption, foster care, reunification

services, and family court proceedings.  Title II and Section 504 also make child welfare agencies

responsible for the programs and activities of private and non-profit agencies that provide services

to children and families on behalf of the state or municipality.
56

5. Do Title II and Section 504 apply to the programs, services, and activities of family courts?

Answer:  Yes.  State court proceedings, such as termination of parental rights proceedings, are

state activities and services for purposes of Title II.
57

  Section 504 also applies to state court

proceedings to the extent that court systems receive Federal financial assistance.
58
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Title II and Section 504 require court proceedings to be accessible to persons with disabilities, and

persons with disabilities must have an equal opportunity to participate in proceedings.
59

  For

example, if a conference or hearing is scheduled in a location that is inaccessible to wheelchair

users, it should be moved to an accessible location in order to ensure a wheelchair user can

participate fully in the conference or hearing.

Courts are required to provide auxiliary aids and services when necessary to ensure effective

communication, unless an undue burden or fundamental alteration would result.
60

  For example,

courts should provide appropriate auxiliary aids and services to a parent who is deaf so that he or

she can access court proceedings as fully and effectively as those who are not deaf.

Like child welfare agencies, courts must also make reasonable modifications to policies, practices,

and procedures where necessary to avoid discrimination on the basis of disability.
61

  For example,

it may be necessary to adjust hearing schedules to accommodate the needs of persons with

disabilities, if the need for the adjustment is related to the individual’s disability.  Or it may be

necessary to provide an aide or other assistive services in order for a person with a disability to

participate fully in a court event.
62

  Such assistance should be provided unless doing so would

result in a fundamental alteration.
63

6. Do Title II and Section 504 apply to private contractors of child welfare agencies and courts?

Answer:  Yes.  Title II prohibits discrimination in child welfare programs and services when those

services are provided by contractors.
64

  Section 504 prohibits discrimination in child welfare

programs receiving federal financial assistance, including programs receiving federal financial

assistance operated by private entities under contract with child welfare agencies.
65

  Accordingly,

to the extent that courts and agencies contract with private agencies and providers to conduct child

welfare activities, the agencies should ensure that in the performance of their contractual duties

contractors comply with the prohibition of discrimination in Title II and Section 504.
66

What do the disability nondiscrimination laws require of child welfare agencies and courts?

7. What is a reasonable modification?

Answer:  Under Title II of the ADA and Section 504, child welfare agencies and courts must make

changes in policies, practices, and procedures to accommodate the individual needs of a qualified

person with a disability, unless the change would result in a fundamental alteration to the nature of

the program.
67

   Parenting skills do not come naturally to many parents, with or without disabilities. 

To provide assistance to parents with disabilities that is equal to that offered to parents without

disabilities, child welfare agencies may be required to provide enhanced or supplemental training,
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Child welfare agencies must refrain

from using minor children as

to increase frequency of training opportunities, or to provide such training in familiar environments

conducive to learning.  For example, child welfare agencies may have a parenting skills class once

per week.  For a parent with a disability who requires individualized assistance in learning new

skills because of her or his disability, child welfare agencies may need to modify this training to

allow more frequent, longer, or more meaningful training.

8. What are auxiliary aids and services?  What does it mean to provide effective communication?

Answer:  Child welfare agencies and courts are required to take appropriate steps – including the

provision of appropriate auxiliary aids and services – where necessary to ensure that individuals

with communication disabilities understand what is said or written and can communicate as

effectively as individuals without disabilities.
68

  Examples of auxiliary aids and services include,

among others, qualified interpreters, note takers, computer-aided transcription services, accessible

electronic and information technology, written materials, telephone handset amplifiers, assistive

listening devices, assistive listening systems, telephones compatible with hearing aids, closed

caption decoders, open and closed captioning, telecommunications devices for deaf persons

(TDD’s), videotext displays, qualified readers, taped texts, audio recordings, braille materials, large

print materials, and modifications to existing devices.
69

Child welfare agencies and courts should consider whether they are taking appropriate steps to

ensure that effective communication is provided in different settings and as cases develop.  For

example, a qualified interpreter may be necessary for smaller settings involving only a few people,

such as home visits or assessments, whereas the use of real-time captioning may be appropriate

during larger group meetings, such as family team meetings or in court, where numerous people

are present or where the layout of the room makes it difficult to view an interpreter and obtain

visual cues from the speaker.

The type of auxiliary aid or service necessary to ensure effective communication will vary in

accordance with the method of communication used by the individual with a disability; the nature,

length, and complexity of the communication involved; and the context in which the communication

is taking place.
70

 For example, a local child welfare agency may be required to provide qualified

interpreters to ensure effective communication with individuals with disabilities during agency

meetings to discuss service planning.  However, to communicate a simple message such as an

appointment date or address, handwritten notes may be sufficient.

State and local child welfare agencies and courts must

give primary consideration to the auxiliary aid or

service requested by the individual.
71

  This means, for

Protecting the Rights of Parents and Prospective Parents with Disabilities https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html

9 of 24 1/5/2022, 4:15 PM

https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftn68
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftn68
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftn68
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftn69
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftn69
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftn69
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftn70
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftn70
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftn70
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftn71
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftn71
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftn71


interpreters except in limited exigent

circumstances.  Adult companions may

be used as interpreters only in

emergencies and only when other

factors are met.

Child welfare agencies should consult

with and include organizations that

support and advocate for the rights of

individuals with disabilities in their

policy-making and training efforts.

example, that if a parent with a disability requests a

qualified interpreter who is an oral transliterator (a type

of interpreter who facilitates spoken communication

between individuals who are deaf or hard of hearing

and individuals who are not), the agency must provide

a qualified oral transliterator, unless the agency can

demonstrate that it would pose a fundamental alteration or an undue administrative or financial

burden and an alternative auxiliary aid or service provides communication to the individual that is

as effective as communication provided to others.
72

  If provision of a particular auxiliary aid or

service would result in a fundamental alteration in the nature of a service, program, or activity, or if

it would result in undue financial and administrative burdens, a child welfare agency or court need

not provide it.
73

  These entities must nonetheless provide auxiliary aids or services that do not

result in a fundamental alteration or undue burdens that place the individual with a disability on

equal footing with individuals without disabilities to the maximum extent possible.

In order to be effective, auxiliary aids and services must be provided in a timely manner and in

such a way as to protect the privacy and independence of the individual with a disability.
74

Child welfare agencies and courts are prohibited from requiring individuals with disabilities to

supply their own interpreters or other auxiliary aids and services.
75

  Child welfare agencies and

courts may not rely on minor children accompanying individuals with disabilities to interpret, except

in emergencies involving imminent threats to the safety or welfare of an individual or the public

where no interpreter is available.
76

Child welfare agencies and courts may rely on adults

accompanying individuals with disabilities to interpret,

but only in emergencies or where the individual with a

disability specifically makes such a request, the

accompanying adult agrees to provide such

assistance, and reliance on that adult for such

assistance is appropriate under the circumstances.
77

State and local child welfare agencies and courts are also prohibited from placing a surcharge on a

particular individual with a disability or any group of individuals with disabilities to cover the costs of

the provision of auxiliary aids or other services that are required to provide that individual or group

with nondiscriminatory treatment.
78

9. What steps are child welfare agencies required to take to ensure that parents and prospective
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Title II and Section 504 require that

agency staff refrain from basing

assessments, services, or decisions on

assumptions, generalizations, or

stereotypes about disability.

Child welfare agencies should take steps to ensure that their obligations under Title II and Section

504 are met by reviewing the following:

◦ existing policies, practices, and procedures;

◦ how the agency actually processes cases;

◦ the agency’s licensing and eligibility requirements for foster parents and guardians; and

◦ whether there are staff training or professional development needs.

parents with disabilities involved with the child welfare system have an equal opportunity to

participate in and benefit from their programs and activities?

Answer:  Child welfare agencies are required to

ensure that parents and prospective parents with

disabilities involved in the child welfare system are

afforded an opportunity to preserve their families

and/or to become parents that is equal to the

opportunity that the entities offer to individuals without

disabilities.
79

Agencies should take steps to ensure, for example, that investigators, social workers, supervisors,

and others base their assessments of and decisions regarding individuals with disabilities on actual

facts that pertain to the individual person, and not on assumptions, generalizations, fears, or

stereotypes about disabilities and how they might manifest.  The child welfare agency’s obligation

to ensure individualized assessments applies at the outset and throughout any involvement that an

individual with a disability has with the child welfare system.

Service plans for parents and prospective parents should address the individual’s disability-related

needs and the auxiliary aids and services the agency will provide to ensure equal opportunities.  At

the same time, service plans should not rely on fears or stereotypes to require parents with

disabilities to accept unnecessary services or complete unnecessary tasks to prove their fitness to

parent when nondisabled parents would not be required to do so.

Agencies also have an obligation to ensure that the aids, benefits, and services provided to parents

and prospective parents in support of appropriate service plan activities and goals – such as

visitation, parenting skills training, transportation assistance, counseling, respite, and other “family

preservation services” and “family support services” – are appropriately tailored to be useful to the
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individual.
80

  For example, if a child welfare agency provides transportation to visits for individuals

without disabilities, it should provide accessible transportation to individuals with disabilities to

ensure equal opportunity.

To ensure that persons with disabilities have equal opportunity to retain or reunify with their

children, it may be necessary for the agency to reasonably modify policies, practices, and

procedures in child welfare proceedings.  In general, agencies should consider whether their

existing policies, practices, and procedures; their actual processing of cases; and their training

materials comply with the nondiscrimination requirements of Title II and Section 504 for individuals

with disabilities.  Agencies should also take appropriate steps to ensure that components of child

welfare processing, such as “fast-track” and concurrent planning, are not applied to persons with

disabilities in a manner that has a discriminatory effect and that denies parents with disabilities the

opportunity to participate fully and meaningfully in family reunification efforts.

In some instances, providing appropriate supports for persons with disabilities means selecting an

appropriate alternative already provided in the Federal child welfare statutes.  For instance, section

475 of the Social Security Act provides that the child welfare agency is required to file a petition to

terminate parental rights when the child is in foster care for the preceding 15 out of 22 months. 

However, the law provides exceptions to this requirement and gives child welfare agencies the

flexibility to work with parents who have a child in foster care beyond the 15 month period,

including parents with disabilities.
81

  Exceptions to the termination of parental rights requirement

include situations where: (1) at the state’s discretion, the child is being cared for by a relative; (2)

there is a compelling reason for determining that filing the petition would not be in the best interests

of the child; or (3) the state, when reasonable efforts are to be made, has failed to provide such

services deemed necessary for the safe return of the child to his or her home. 
82

 As to number (3),

a child welfare agency should provide the family of the child with the services necessary for the

safe return of the child to the child’s home in a manner that meets the unique needs of the family. 

Failure to provide services, including services to address family members’ disability-related needs,

could qualify as an exception to the termination of parental rights requirement.  Decisions about

whether this exception applies to a situation in which the supports necessary for a person with a

disability to access services were not provided should be made on a case-by-case basis.

Given the responsibilities of agencies discussed above, we also recommend that courts consider

whether parents and prospective parents with disabilities have been afforded an equal opportunity

to attain reunification, including whether they have been provided with appropriate services and

supports and other reasonable modifications to enable them to participate fully and meaningfully in

family preservation efforts.  Additionally, we suggest that courts consider whether any reasonable
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modifications are necessary and should be made for parents with disabilities.  We also recommend

that courts consider evidence concerning the manner in which the use of adaptive equipment or

supportive services may enable a parent with disabilities to carry out the responsibilities of

parenting.

Foster care and adoption agencies must also ensure that qualified foster parents and prospective

parents with disabilities are provided opportunities to participate in foster care and adoption

programs equal to opportunities that agencies provide to individuals without disabilities.
83

   This

may require foster care and adoption agencies to reasonably modify policies, practices, and

procedures, where necessary to avoid discrimination on the basis of disability.  For example, an

adoption agency may be required to provide large print and electronically accessible adoption

materials to accommodate the known needs of a visually impaired adoption program applicant.

10. When a child welfare agency or court provides or requires an assessment of a parent during the

processing of the child welfare case, what do Title II and Section 504 require regarding the

assessment?

Answer:  Title II and Section 504 require that assessments be individualized.
84

  An individualized

assessment is a fact-specific inquiry that evaluates the strengths, needs, and capabilities of a

particular person with disabilities based on objective evidence, personal circumstances,

demonstrated competencies, and other factors that are divorced from generalizations and

stereotypes regarding people with disabilities.  Child welfare agencies and courts may also be

required to provide reasonable modifications to their policies, practices, or procedures and/or

appropriate auxiliary aids and services during assessments to ensure equal opportunities for

individuals with disabilities.  For example, a child welfare agency or court may be required to

provide a qualified sign language interpreter to accommodate an individual with a communication

disability during an evaluation to ensure an accurate assessment.

11. How does the equal opportunity requirement apply to case planning activities of child welfare

agencies? 

Answer:  The equal opportunity requirement applies throughout the continuum of a child welfare

case, including case planning activities.  In many instances, providing the same services and

resources to an individual with a disability that are provided to individuals without disabilities will not

be sufficient to provide an equal opportunity to an individual with a disability.  Where this is the

case, Title II and Section 504 may require agencies to provide additional, individually tailored

services and resources to meet the requirement to provide an equal opportunity to participate in

and benefit from the program.  For example, when providing training to parents, agencies should
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Child welfare agencies may be required

to modify their own services, or, when

necessary, to arrange for services

outside of the agency, in order to

ensure equal opportunity for parents

and prospective parents with

disabilities under Title II and Section

504.

consider the individual learning techniques of persons with disabilities and may need to incorporate

the use of visual modeling or other individualized techniques to ensure equal opportunity to

participate in and benefit from the training.

Staff should consider whether the agency is appropriately assisting family members in meeting

service plan tasks and case goals, and whether modifications must be made.  For example, if

parenting training is not working, staff should evaluate whether there are any unnecessary barriers

to the training that could be removed or reasonably modified, such as increased opportunities for

modeling behavior.  Agencies should also ensure that staff members develop appropriate service

plan tasks and goals that address the individualized needs of all affected family members with

disabilities, recognizing that allowing parents with disabilities to use family members as part of their

support network may be appropriate.

12. Is an agency required to arrange for services to parents and prospective parents with disabilities

that are necessary to avoid discrimination but are not available within the agency’s programs?

Answer:  In addition to providing to parents with

disabilities all reunification services that it provides to

parents without disabilities, a child welfare agency

may be required, under Title II and Section 504, to

arrange for available services from sources outside of

the agency as a reasonable modification of its

procedures and practices for parents with disabilities

so long as doing so would not constitute a

fundamental alteration.  Arranging for such services

from outside sources may be necessary to provide an

equal opportunity to participate in and benefit from the agency’s programs.  Many specialized

services to support persons with disabilities are often available from other social service agencies,

as well as disability organizations.  For example, for a person with a mental health disability, mental

health services and supports, such as supportive housing, peer supports, assertive community

treatment, and other community-based supports are often available from mental health service

agencies.  Child welfare agencies should coordinate with such agencies and organizations to

ensure that parents and prospective parents with disabilities receive the most complete set of

support services possible, and also to ensure that reunification and other services are specifically

tailored to their needs.
85

  This requirement does not change an entity’s responsibility to make

available those reunification services provided to parents without disabilities or to reasonably

modify them to provide equal opportunity.
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13. Are child welfare agencies and courts permitted to impose a surcharge on persons with disabilities

for the provision of reasonable modifications or auxiliary aids and services?

Answer:  No.  Title II prohibits the imposition of surcharges to cover the costs of measures

required to provide an individual with nondiscriminatory treatment.
86

  For example, child welfare

agencies and courts may not charge persons with disabilities for any costs associated with

providing effective communication during visitation, meetings, and court hearings, and may be

required to provide transportation to accessible facilities when needed to fulfill their program access

obligations.

14. Child welfare agencies have an obligation to ensure the health and safety of children.  How can

agencies comply with the ADA and Section 504 while also ensuring health and safety?

Answer: Under child welfare law, child welfare agencies must make decisions to protect the safety

of children. The ADA and Section 504 are consistent with the principle of child safety. For example,

the ADA explicitly makes an exception where an individual with a disability represents a "direct

threat."
87

 Section 504 incorporates a similar principle.
88

Under the ADA and Section 504, a direct threat is a significant risk to the health or safety of others

that cannot be eliminated by a modification of policies, practices, or procedures, or by the provision

of auxiliary aids or services.
89

  In determining whether an individual poses a direct threat to the

health or safety of a child or others, child welfare agencies and courts must make an individualized

assessment, based on reasonable judgment that relies on current medical knowledge or on the

best available objective evidence, to ascertain the nature, duration, and severity of the risk to the

child; the probability that the potential injury to the child will actually occur; and whether reasonable

modifications of policies, practices, or procedures will mitigate the risk.
90

As such, in some cases an individual with a disability may not be a qualified individual with a

disability for child placement purposes.  What both the ADA and Section 504 require, however, is

that decisions about child safety and whether a parent, prospective parent, or foster parent

represents a direct threat to the safety of the child must be based on an individualized assessment

and objective facts and may not be based on stereotypes or generalizations about persons with

disabilities.
91

15. What are some other best practices for child welfare agencies and courts?

Answer:  We recommend that child welfare agencies and courts review and update their policies

and procedures on a regular basis to ensure that they comply with the ADA and Section 504.  We

recommend that child welfare agencies and courts also ensure that their employees and

Protecting the Rights of Parents and Prospective Parents with Disabilities https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html

15 of 24 1/5/2022, 4:15 PM

https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftn86
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftn86
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftn86
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftn87
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftn87
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftn87
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftn89
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftn89
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftn89
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftn89
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftn89
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftn89
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftn90
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftn90
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftn90
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftn91
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftn91
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftn91


contractors are sufficiently trained in ADA and Section 504 compliance.  In addition, we

recommend that they look for ways to coordinate with disability organizations and agencies to

assist in service planning and to support them in their efforts to ensure equal opportunity for

parents and prospective parents with disabilities.

How can aggrieved persons file a complaint?

16. What can individuals do when they believe they have been subjected to discrimination in violation

of Title II or Section 504?

Answer:  An aggrieved person may raise a Title II or Section 504 claim in child welfare

proceedings.  Additionally, subject to certain limitations, an aggrieved person may pursue a

complaint regarding discrimination in child welfare services, programs, or activities under Title II or

Section 504 in federal court. 
92

Aggrieved individuals may also file complaints with HHS and DOJ.  HHS and DOJ also have

authority to initiate compliance review investigations of child welfare agencies and courts with or

without receiving a complaint.  If an investigation of a complaint or a compliance review reveals a

violation, HHS or DOJ may issue letters of findings and initiate resolution efforts.
93

  DOJ may

initiate litigation when it finds that a child welfare agency or court is not in compliance with Title II. 

HHS may also refer cases to DOJ for litigation where a violation is found and is not voluntarily

resolved.
94

Title II and Section 504 allow for declaratory and injunctive relief, such as an order from a court

finding a violation and requiring the provision of reasonable modifications.  Title II and Section 504

also allow for compensatory damages for aggrieved individuals.  Individuals who prevail as parties

in litigation may also obtain reasonable attorney’s fees, costs, and litigation expenses.
95

Under Section 504, remedies also include suspension and termination of Federal financial

assistance, the use of cautionary language or attachment of special conditions when awarding

Federal financial assistance, and bypassing recalcitrant agencies and providing Federal financial

assistance directly to sub-recipients.
96

Additional Resources

For more information about the ADA and Section 504, you may call the DOJ’s toll-free ADA

information line at 800-514-0301 or 800-514-0383 (TDD), or access its ADA website at

www.ada.gov.  For more information about the responsibilities of child welfare agencies under the

ADA and Rehabilitation Act, see “DOJ/HHS Joint Letter to Massachusetts Department of Children
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1 The term “parents” includes biological, foster, and adoptive parents.  It

also includes caretakers such as legal guardians or relatives. 

Prospective parents include individuals who are seeking to become

foster or adoptive parents.

2 29 U.S.C. § 794.

3 42 U.S.C. §§ 12131-12134.

4 Children with disabilities also have nondiscrimination protections under

Section 504 and Title II of the ADA, but the focus of this technical

assistance is on parents and prospective parents with disabilities.

5 Letter from the U.S. Department of Justice, Civil Rights Division and

U.S. Department of Health and Human Services, Office for Civil Rights to

and Families,” at www.ada.gov/new.htm.  For more information about Title II of the ADA, including

the Title II Technical Assistance Manual and Revised ADA Requirements:  Effective

Communication, see www.ada.gov/ta-pubs-pg2.htm.

Information about filing an ADA or Section 504 complaint with DOJ can be found at

www.ada.gov/filing_complaint.htm.  Individuals who believe they have been aggrieved under Title II

or Section 504 should file complaints at the earliest opportunity.

You can also file a Section 504 or Title II ADA complaint with OCR at

http://www.hhs.gov/ocr/civilrights/complaints/index.html.

General information about civil rights and child welfare issues can be found at:

http://www.hhs.gov/ocr/civilrights/resources/specialtopics/adoption/index.html.

For information about ACF's Children Bureau, please visit:

http://www.acf.hhs.gov/programs/cb.

For ACF and OCR regional offices, please visit:

◦ http://www.acf.hhs.gov/programs/oro

◦ http://www.hhs.gov/ocr/office/about/rgn-hqaddresses.html

Duplication of this document is encouraged.

August 2015
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the Massachusetts Department of Children and Families (Jan. 29, 2015),

at www.ada.gov/ma_docf_lof.pdf and www.hhs.gov/ocr/civilrights

/activities/examples/Disability/mass_lof.pdf(Massachusetts Department

of Children and Families).

6 National Council on Disability, Rocking the Cradle: Ensuring the Rights

of Parents with Disabilities and Their Children at 14, 18 (2012), at

www.ncd.gov/publications/2012/Sep272012/.

7 Id. at 114, 122-26.

8 Id. at 92-93.

9 Id.at 194-199.

10 Id. at 114. 

11 Id. at 125-26.

12 42 U.S.C. § 12132.

13 42 U.S.C. § 12131(1)(A), (B); see also, e.g., 28 C.F.R. § 35.130(b)(1)

(prohibiting disability discrimination directly or through contractual,

licensing, or other arrangements), 35.130(b)(3) (prohibiting methods of

administration that have a discriminatory effect).  Private entities involved

in the child welfare system may also be independently covered by Title

III of the ADA, 42 U.S.C. §§ 12181-12189.

14 29 U.S.C. § 794(a).

15 See, e.g., 28 C.F.R. § 42.105; 45 C.F.R. § 84.5.

16 See Grove City College v. Bell, 465 U.S. 555, 564 (1984).

17 29 U.S.C. § 794(b).

18 See, e.g., 45 C.F.R. § 84.5.

19 See 28 C.F.R. § 35.130(b)(3); 45 C.F.R. § 84.4(b)(4); ); see also 28

C.F.R. § 42.503(b)(3).

20 See, e.g., 28 C.F.R. § 35.130(b); see also 28 C.F.R. pt. 35, App. B

(explaining in the 1991 Section-by-Section guidance to the Title II

regulation that, “[t]aken together, the[] provisions [in 28 C.F.R. §

35.130(b)] are intended to prohibit exclusion . . . of individuals with
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disabilities and the denial of equal opportunities enjoyed by others,

based on, among other things, presumptions, patronizing attitudes,

fears, and stereotypes about individuals with disabilities.  Consistent with

these standards, public entities are required to ensure that their actions

are based on facts applicable to individuals and not presumptions as to

what a class of individuals with disabilities can or cannot do.”); School

Bd. of Nassau County v. Arline, 480 U.S. 273, 285 (1987).

21 See, e.g., id.

22 See 28 C.F.R. §§ 35.130(b)(1)(ii)-(iv), (vii), (b)(7); 45 C.F.R. § 84.4(b)

(1)(ii)-(iii); see also 28 C.F.R. § 42.503(b)(1)(ii), (iii).

23 See, e.g., 28 C.F.R. § 35.130(b)(1)(ii)-(iv).

24 Id; see also Alexander v. Choate, 469 U.S. 287 (1985). 

25  28 C.F.R. §§ 35.149-151, 160-164; 45 C.F.R. §§ 84.21-23, 84.52(d);

see also 28 C.F.R. §§ 42.503(e), (f), 42.520-522.

26 See 45 C.F.R. §§ 84.12(a), 84.22(a) and (f), and 84.52(d); and 28

C.F.R. § 35.130(b)(7).

27 28 C.F.R. § 35.139(a)-(b); Arline, 273 U.S. at 287.

28 28 C.F.R. § 35.139(b); Arline, 273 U.S. at 288.

2928 C.F.R. § 35.139(b); Arline, 273 U.S. at 288.

30 See 28 C.F.R. § 35.130(h).

31 42 U.S.C. § 12132.

32 29 U.S.C. § 794(a).

33 42 U.S.C. § 12132; 29 U.S.C. § 794(a); 28 C.F.R. § 35.130(a); 45

C.F.R. § 84.4(a).

34 Choate, 469 U.S. 287.

35 28 C.F.R. § 35.150(a); 45 C.F.R. § 84.22(a).

36 28 C.F.R. § 35.130(b)(1)(ii); 45 C.F.R. § 84.4(b)(1)(ii);

37 28 C.F.R. § 35.130(b)(3); 45 C.F.R. § 84.4(b)(4).

38 28 C.F.R. § 35.130(b)(7); Choate, 469 U.S. at 301.
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39  28 C.F.R.§ 35.160(a)(1); see also 45 C.F.R. § 84.52(d) (requiring

health and social services entities to provide appropriate auxiliary aids to

persons with impaired sensory, manual, or speaking skills, where

necessary to afford such persons an equal opportunity to benefit from

the service in question).

40 42 U.S.C. § 12132; 29 U.S.C. § 794(a).

41 42 U.S.C. § 12102(1), (2)(A); 29 U.S.C. § 705(9)(B).

42 42 U.S.C. § 12102(2)(B).

43 42 U.S.C. § 12102(4)(A); 29 U.S.C. § 705(9)(B).

44 42 U.S.C. § 12102(4)(E)(i); 29 U.S.C. § 705(9)(B); see also Equal

Employment Opportunity Commission, Questions and Answers on the

Final Rule Implementing the ADA Amendments Act of 2008, at

www.eeoc.gov/laws/regulations/ada_qa_final_rule.cfm.

45 42 U.S.C. § 12102(2)(1)(B)-(C); 29 U.S.C. § 705(9)(B).  The ADA

Amendments Act of 2008 amended the definition of disability for Titles I,

II, and III of the ADA as well as Section 504.  Pub. L. No. 110 - 325, 122

Stat. 3553 (2008).  For a discussion of the United States Department of

Justice’s (DOJ’s) interpretation of the changes to the definition, see

DOJ’s Notice of Proposed Rulemaking to Implement ADA Amendments

Act of 2008, 79 Fed. Reg. 4839 (January 30, 2014).  See also Equal

Employment Opportunity Commission, Questions and Answers on the

Final Rule Implementing the ADA Amendments Act of 2008, at

www.eeoc.gov/laws/regulations/ada_qa_final_rule.cfm.

46 42 U.S.C. § 12210(a); 29 U.S.C. § 794(d).

47 42 U.S.C. § 12210(b)(1)-(2); 29 U.S.C. § 794(d).

48 42 U.S.C. § 12131(1); 28 C.F.R. § 35.104; see also 45 C.F.R. §

84.3(l)(4) (defining “qualified handicapped person” under HHS’ Section

504 regulation).

49 For a discussion of a “qualified individual with a disability,” see

discussion supra at Q&A 2.

50 28 C.F.R. § 35.130(g); 28 C.F.R. pt. 35, App. B.
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51 28 C.F.R. § 35.160(a)(2).

52 28 C.F.R. § 35.160(a)(1); 28 C.F.R. pt. 35, App. A., Subpt. E (2010).

53 42 U.S.C. § 12203; 28 C.F.R. § 35.134; 45 C.F.R. § 84.61; 45 C.F.R.

§ 80.7(e).

54 See Pa. Dep’t. of Corrs. v. Yeskey, 524 U.S. 206, 209-12 (1998)

(discussing the breadth of Title II’s coverage).

55 See 29 U.S.C. § 794(b)(1)(A), (B).

56 See 28 C.F.R. §§ 35.130(b)(1), (3), 42.503(b)(1), (3); 45 C.F.R. §

84.4(b)(1), (4).

57 See Yeskey, 524 U.S. at 209-12 (discussing the breadth of Title II’s

coverage); cf. Shelley v. Kraemer, 334 U.S. 1 (1948) (finding judicial

enforcement of racially discriminatory restrictive covenants state action

in violation of the Fourteenth Amendment).  See also 28 C.F.R. §

35.190(b)(6) (designating to the DOJ responsibility for investigation of

complaints and compliance reviews of “[a]ll programs, services, and

regulatory activities relating to . . . the administration of justice, including

courts.”).

58 29 U.S.C. § 794; see U.S. Dep’t of Transp. v. Paralyzed Veterans of

America, 477 U.S. 597, 600 n.4 (1986).  We also remind judges and

court personnel of their obligations under the American Bar Association,

Model Code of Judicial Conduct, Rule 2.3 (b) that states: “A judge shall

not, in the performance of judicial duties, by words or conduct manifest

bias or prejudice, or engage in harassment, including but not limited to

bias, prejudice, or harassment based upon race, sex, gender, religion,

national origin, ethnicity, disability, . . . and shall not permit court staff,

court officials, or others subject to the judge’s direction and control to do

so.”

59  See 28 C.F.R. § 35.130; 45 C.F.R. § 84.4; see also 28 C.F.R. §

42.503. 

60  28 C.F.R. § 35.160-.164; 45 C.F.R. § 84.52(d); see also 28 C.F.R. §

42.503(f).

61 28 C.F.R. § 35.130(b)(7); see also Choate, 469 U.S. at 304-06.
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62 In addition, advocacy organizations, such as those within the

Protection and Advocacy system, may provide assistance to individuals

with disabilities when they become involved with the child welfare

system.

63 See 28 C.F.R. § 35.130(b)(7), 35.160-.164;  see also Choate, 469

U.S. at 300-309.

64 See 28 C.F.R. § 35.130(b)(1), (3).

65 29 U.S.C. § 794(a); 45 C.F.R. §§ 84.3(h); 84.4(b)(1), (4).

66 Private entities involved in child welfare activities may also be public

accommodations with their own nondiscrimination obligations under Title

III of the ADA.  See 42 U.S.C. §§ 12181-12189 (Title III of the ADA).

67 See 28 C.F.R. § 35.130(b)(7); 45 C.F.R. § 84.22(a).  A fundamental

alteration can be a change that is so significant that it alters the essential

nature of the public entity’s service, program, or activity.  Id.; cf. U.S.

Dep’t of Justice, ADA Title III Technical Assistance Manual Covering

Public Accommodations and Commercial Facilities § III-4.3600

(discussing a fundamental alteration as a modification that is so

significant it alters the essential nature of services, privileges, and

accommodations).  A fundamental alteration is necessarily highly fact-

specific.  Child welfare entities have the burden of establishing that a

proposed action would fundamentally alter the service, program, or

activity or would result in undue financial and administrative burdens.  A

public entity still must take any other action that would not result in such

an alteration or such burdens but would nevertheless ensure that, to the

maximum extent possible, individuals with disabilities receive the

benefits or services provided by the public entity.   

68 28 C.F.R. § 35.160; 45 C.F.R. § 84.52(d).

69 42 U.S.C. § 12103(1); 28 C.F.R. § 35.104.

70 28 C.F.R. § 35.160(b)(2).  For further information on ensuring

effective communication, see U.S. Dep’t of Justice, ADA Requirements:

Effective Communication (Jan. 31, 2014), at www.ada.gov/effective-

comm.htm; see also U.S. Dep’t of Justice and U.S. Dep’t of Educ.,
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Frequently Asked Questions on Effective Communication for Students

with Hearing, Vision, or Speech Disabilities in Public Elementary and

Secondary Schools (2015), at www.ada.gov/doe_doj_eff_comm

/doe_doj_eff_comm_faqs.pdf.

71 28 C.F.R. § 35.160(b)(2).

72 28 C.F.R. §§ 35.160(b)(2); 35.164.

73 See supra footnote70.

74 28 C.F.R. § 35.160(b)(2).

75 28 C.F.R. § 35.160(c)(1).

76 28 C.F.R. § 35.160(c)(2)(i), (3).

77 28 C.F.R. § 35.160(c)(2)(ii).

78 See 28 C.F.R. § 35.130(f).

79 28 C.F.R. § 35.130(b)(1)(ii); 45 C.F.R. §§ 84.4(b)(1)(ii), 84.52(a)(2).

80  “Family preservation services” are services for children and families

to protect children from harm and to help families at risk or in crisis.  42

U.S.C. § 629a(a)(1); 45 C.F.R. § 1357.10(c).  “Family support services”

are community-based services to promote the safety and well-being of

children and families, to increase the strength and stability of families in

various ways, and to enhance child development.  42 U.S.C. § 629a

(a)(2); 45 C.F.R. § 1357.10(c).

81 42 U.S.C. § 675(5)(E); 45 C.F.R. § 1356.21(i). 

82 42 U.S.C. § 675(5)(E)(i)-(iii); 45 C.F.R. § 1356.21(i)(2)(i)-(iii). 

83 42 U.S.C. § 12132; 29 U.S.C. § 794(a); 28 C.F.R. pt. 35 (Title II); 28

C.F.R. pt. 42, subpt. G (DOJ Section 504 regulation); 45 C.F.R. pt. 84

(HHS Section 504 regulation).

84 See 28 C.F.R. pt. 35, App. B; cf. PGA Tour, Inc. v. Martin, 532 U.S.

661, 690 (2001) (explaining that an individualized inquiry is among the

ADA’s most “basic requirement[s].”).

85 See 28 C.F.R. § 35.130(b)(1)(i)-(iv), (b)(7).

Protecting the Rights of Parents and Prospective Parents with Disabilities https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html

23 of 24 1/5/2022, 4:15 PM

http://www.ada.gov/doe_doj_eff_comm/doe_doj_eff_comm_faqs.pdf
http://www.ada.gov/doe_doj_eff_comm/doe_doj_eff_comm_faqs.pdf
http://www.ada.gov/doe_doj_eff_comm/doe_doj_eff_comm_faqs.pdf
http://www.ada.gov/doe_doj_eff_comm/doe_doj_eff_comm_faqs.pdf
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftnref71
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftnref71
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftnref72
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftnref72
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftnref73
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftnref73
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftnref74
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftnref74
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftnref75
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftnref75
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftnref76
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftnref76
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftnref77
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftnref77
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftnref78
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftnref78
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftnref79
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftnref79
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftnref80
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftnref80
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftnref81
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftnref81
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftnref82
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftnref82
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftnref83
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftnref83
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftnref84
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftnref84
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftnref85
https://www.ada.gov/doj_hhs_ta/child_welfare_ta.html#_ftnref85


86 See 28 C.F.R. § 35.130(f).

87 28 C.F.R. § 35.139.

88 See Arline, 480 U.S. 273.

89 28 C.F.R. § 35.139(b).

90 Id.

91 See 28 C.F.R. § 35.139.

92 See 28 C.F.R. §§ 35.170-172; 45 C.F.R. § 84.61; see also 28 C.F.R. §

42.530.  In addition, child welfare agencies and courts that employ 50 or

more persons are required to have grievance procedures for prompt and

equitable resolution of complaints alleging actions prohibited by Title II

and Section 504.  28 C.F.R. § 35.107; 45 C.F.R. § 84.6; see also 28

C.F.R. § 42.505.

93 28 C.F.R. §§ 35.172(c), 35.173; 45 C.F.R. § 84.61; see also 28 C.F.R.

§ 42.530.

94 28 C.F.R. § 35.174; 45 C.F.R. § 84.61.

95 42 U.S.C. § 12205; 29 U.S.C. § 794a(b); 28 C.F.R. § 35.175.

96 See 42 U.S.C. § 2000d-1.

The Americans with Disabilities Act authorizes the Department of Justice (the Department) to provide

technical assistance to individuals and entities that have rights or responsibilities under the Act. This

document provides informal guidance to assist you in understanding the ADA and the Department's

regulations.

This guidance document is not intended to be a final agency action, has no legally binding effect, and may be

rescinded or modified in the Department's complete discretion, in accordance with applicable laws. The

Department's guidance documents, including this guidance, do not establish legally enforceable

responsibilities beyond what is required by the terms of the applicable statutes, regulations, or binding judicial

precedent.
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I. BACKGROUND 

A. Introduction 

1. This Agreement is entered by and between the U.S. Department of Justice (“DOJ”) and 
the U.S. Department of Health and Human Services (“HHS”) (collectively, the 
“Departments”) and the Massachusetts Department of Children and Families (“DCF”) 
to resolve the Departments’ findings that DCF discriminated by reason of disability in 
violation of Title II of the Americans with Disabilities Act (“ADA”), 42 U.S.C. 
§§ 12131-12134, and its implementing regulation, 28 C.F.R. Part 35, and Section 504 
of the Rehabilitation Act of 1973 (“Section 504”), as amended, 29 U.S.C. § 794, and its 
implementing regulation, 45 C.F.R. Part 84.  DOJ, HHS, and DCF are referred to 
collectively in this Agreement as the “Parties.”   

B. Federal Investigation & Letter of Findings 

2. Following an investigation of DCF (DJ # 204-36-216 and HHS # 14-182176), DOJ and 
HHS issued a joint Letter of Findings to DCF on January 29, 2015.  As stated therein, 
DOJ and HHS determined that DCF discriminated against a mother with a 
developmental disability in violation of Title II of the ADA and Section 504.  See Joint 
Letter of Findings, https://www.ada.gov/ma_docf_lof.doc. DCF disputes these findings 
and denies any and all allegations of discrimination and any and all allegations that 
DCF violated the law. 

3. DOJ thereafter substantiated the allegations in numerous additional complaints from 
parents with physical, hearing, developmental, and other disabilities alleging that DCF 
failed to provide them with needed reasonable modifications, effective communication, 
and an equal opportunity to benefit from DCF’s programs and services.  DOJ further 
substantiated allegations that DCF’s methods of administering its programs and 
services have the effect of subjecting parents with disabilities to discrimination, and of 
defeating or substantially impairing accomplishment of the objectives of DCF’s 
programs with respect to parents with disabilities.  DCF denies DOJ’s allegations of 
discrimination and any and all allegations that DCF violated the law.   

4. This Agreement does not amount to any admission of wrongdoing by DCF.  This 
Agreement does not affect DCF’s continuing responsibility to comply with the ADA 
and Section 504. This Agreement does not constitute a finding by the Departments 
about whether DCF is in full compliance with the ADA or Section 504. 

5. Subject to the provisions set forth herein, this Agreement resolves the Departments’ 
findings in their joint Letter of Findings dated January 29, 2015, as well as all 
Disability-Related Complaints against DCF received by the Departments up to and 
including the Effective Date of this Agreement, except as set forth in Part VI of this 
Agreement. 

1 
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C. Parties & Jurisdiction 

6. DOJ is responsible for administering and enforcing Title II of the ADA and its 
implementing regulation.  DOJ is authorized, under 28 C.F.R. Part 35, Subpart F, to 
investigate alleged violations of Title II of the ADA, to issue findings, and, where 
appropriate, to negotiate and secure voluntary compliance agreements or take other 
enforcement actions authorized by law.   

7. HHS is authorized under 28 C.F.R. Part 35, Subpart G, to conduct compliance reviews 
and investigate alleged violations of Title II of the ADA by a public entity relating to 
the provision of health care and social services.  HHS is also responsible for 
investigating complaints and conducting compliance reviews to determine if recipients 
of HHS funding operate their programs and activities in compliance with Section 504, 
and, where appropriate, take enforcement actions authorized by law.   

8. DCF is an agency of the Commonwealth of Massachusetts, under the authority of the 
Executive Office of Health and Human Services, that administers and provides, through 
its Central, Regional, and Area Offices, inter alia, a child welfare program for children 
and families in the Commonwealth.  

9. DCF is a “public entity” within the meaning of Title II of the ADA.  42 U.S.C. 
§ 12131(1); 28 C.F.R. § 35.104. 

10. DCF is a recipient of financial assistance from HHS, including grants under Titles IV-B 
and IV-E of the Social Security Act, within the meaning of Section 504, 29 U.S.C. 
§ 794 and 45 C.F.R. § 84.3, and is therefore subject to the requirements of Section 504.     

11. DCF provides services, programs, and activities within, inter alia, the meaning of Title 
II of the ADA and Section 504, including assessment and action/service planning, 
family support services, parent aides, in-home parenting supports, providing parent-
child visitation, and other contact with children placed in substitute care.  See 29 U.S.C. 
§ 794; 42 U.S.C. § 12132; 28 C.F.R. § 35.130; 45 C.F.R. § 84.3. 

D. Definitions 

12. “Action Plan” (formerly referred to in DCF policies as “Service Plan”) is a written 
document describing the goals and objectives that DCF-involved parents must meet, the 
tasks that must be undertaken by DCF-involved parents, and the services to be provided 
to achieve the goal of strengthening and preserving the family unit, reunifying a family 
unit for a child who has been removed, or providing an alternative permanent home for 
a child who has been removed from his or her home. An Action Plan, to the maximum 
extent possible, is jointly developed between DCF and the family receiving services 
from DCF.  An Action Plan is reviewed during each case review or every six (6) 
months. For purposes of this Agreement, the term “Action Plan” also encompasses 
“Action Planning.” 
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13. “Auxiliary Aids and Services” are defined in the regulation implementing Title II of the 
ADA, 28 C.F.R. § 35.104.  

14. “Disability” is defined pursuant to Title II of the ADA, 42 U.S.C. § 12102, and its 
implementing regulation, 28 C.F.R. § 35.108. 

15. “Disability discrimination,” as used in this Agreement, refers to violations of Title II of 
the ADA and Section 504 and their implementing regulations. 

16. “Disability-Related Complaints,” as used in this Agreement, refers to both complaints 
of disability discrimination as defined herein, as well as violations of DCF’s Parents 
with Disabilities Policy established pursuant to Part IV.B and Appendix A infra. This 
includes any and all complaints subject to Part VI infra. 

17. “Offices,” as used in this Agreement, refer to the current organizational structure of 
DCF, which includes one “Central Office” in Boston, five “Regional Offices,” and 
twenty-nine “Area Offices” across the Commonwealth, as well as any future office-
based child welfare services provided by DCF that are organized by geographic regions 
and areas consistent with those established by the Massachusetts Secretary of Health 
and Human Services under section 16 of chapter 6A of the General Laws of 
Massachusetts. 

18. “DCF-Involved Parent,” for purposes of this Agreement, means a child’s mother, 
father, or legal guardian who is being investigated by DCF or who has an open clinical 
case with DCF, regardless of whether the case is opened due to court involvement or 
receiving in-home services.   

19. For purposes of this Agreement, the term “reasonable modification” from the Title II 
regulation, 28 C.F.R. § 35.130(b)(7), is used interchangeably with the term “reasonable 
accommodation” under Section 504.  The term “reasonable accommodation,” for 
purposes of this Agreement, reflects its meaning under Section 504 and does not reflect 
the meaning of this term under Title I of the ADA.   

20. “Regional Disability Liaison” is defined infra in Part III.B. 

21. The Parties agree that it is in their mutual interest and the public interest to resolve this 
matter on mutually agreeable terms and without litigation.  Accordingly, the Parties 
have voluntarily entered into this Agreement, as follows: 

II. GENERAL NONDISCRIMINATION PROVISIONS 

22. With respect to a DCF-involved parent with a disability, DCF agrees to comply, and 
through the Commonwealth of Massachusetts’ standard terms and conditions for 
contracts requires signatories thereto to comply, with Title II of the ADA, Section 504, 
and their implementing regulations, including the following requirements: 

3 



 

 

 

 

 

 

 

 

 

a. DCF will not exclude from or otherwise deny the benefits of its services, 
programs, or activities to a DCF-involved parent with a disability on the basis of 
disability. DCF will also not exclude or otherwise deny equal services, programs, 
or activities to a parent or other individual because of their relationship or 
association with a DCF-involved parent with a disability.  See 42 U.S.C. § 12132; 
29 U.S.C. § 794(a); 28 C.F.R. § 35.130(a), (g); 45 C.F.R. §§ 84.4(a), 84.52(a). 

b. DCF will ensure that DCF-involved parents with disabilities are afforded an 
opportunity to preserve their families that is equal to the opportunity that DCF 
offers to individuals without disabilities.  28 C.F.R. § 35.130(b) & (g); 45 C.F.R. 
§§ 84.4(b)(1)(ii), 84.52(a)(2). 

c. DCF may impose legitimate safety requirements necessary for the safe operation 
of its services, programs, or activities.  DCF will ensure that its safety 
requirements are based on actual risks that pertain to the individual parent and 
child(ren) and not on mere speculation, generalizations, or stereotypes about 
individuals with disabilities. See 28 C.F.R. § 35.130(h); 45 C.F.R. §§ 84.4(b), 
84.52(a)(2)-(a)(5). 

d. DCF will make reasonable modifications in policies, practices, and procedures 
when the modifications are necessary to avoid discrimination on the basis of 
disability, unless DCF can demonstrate that making a modification would 
fundamentally alter the nature of the service, program, or activity or be an undue 
financial or administrative burden.  Reasonable modifications should be 
appropriately tailored to the needs of the DCF-involved parent with a disability.  
See 28 C.F.R. § 35.130(b)(7); 45 C.F.R. § 84.4(a), (b)(vii). 

e. DCF will take appropriate steps to ensure that communications with DCF-
involved parents with disabilities and their companions are as effective as 
communications with others and that DCF-involved parents with disabilities 
receive appropriate auxiliary aids and services when necessary to afford them an 
equal opportunity to participate in and enjoy the benefits of DCF’s services, 
programs, and activities, unless DCF can demonstrate that doing so would  result 
in a fundamental alteration in the nature of the service program or activity or in an 
undue financial and administrative burden.  28 C.F.R. §§ 35.160(a)-(b), 35.164; 
45 C.F.R. § 84.52(d). 

f. DCF will adopt and publish grievance procedures providing for prompt and 
equitable resolution of complaints alleging disability discrimination, and will 
designate at least one employee to coordinate its efforts to comply with and carry 
out its responsibilities under the ADA and Section 504, including investigation of 
any complaint alleging disability discrimination.  28 C.F.R. § 35.107; 45 C.F.R. 
§ 84.7. 

g. DCF will ensure that no surcharge will be placed on a particular DCF-involved 
parent with a disability or any group of DCF-involved parents with disabilities to 
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cover the costs of measures, such as the provision of auxiliary aids or program 
accessibility, that are required for DCF to provide such parent(s) with 
nondiscriminatory treatment.  28 C.F.R. § 35.130(f); 45 C.F.R. §§ 84.4(a), 
84.52(d). 

h. DCF also will not utilize criteria or methods of administration that have the effect 
of discriminating on the basis of disability.  42 U.S.C. § 12132; 28 C.F.R. 
§ 35.130(b)(3); 45 C.F.R. § 84.4(b)(4); see also 28 C.F.R. pt. 35, App. B 
(discussing 28 C.F.R. § 35.130(b)(3)). 

23. Nothing in this agreement prohibits DCF from removing, or initiating or implementing 
actions to remove, a child from a parent with a disability if DCF determines that the 
child is at imminent risk of abuse and/or neglect.  However, DCF will not base 
decisions about removal of a child on stereotypes or generalizations about persons with 
disabilities, or on a parent’s disability, diagnosis, or intelligence measures (e.g., IQ 
scores) alone.  Rather, DCF will base such decisions on an individualized assessment of 
the parent with a disability and objective facts.  Even if DCF determines that a child 
must be removed from the home, DCF may be required to permit the parent to 
participate in and benefit from DCF’s services, programs, and activities, unless the 
parent poses a direct threat to the health or safety of others when participating in such 
services, programs, and activities.  In determining whether an individual poses a direct 
threat to the health or safety of others, DCF must make an individualized assessment, 
based on reasonable judgment that relies on current medical knowledge or on the best 
available objective evidence, to ascertain: the nature, duration, and severity of the risk; 
the probability that the potential injury will actually occur; and whether reasonable 
modifications of policies, practices, or procedures or the provision of auxiliary aids or 
services will mitigate the risk.  28 C.F.R. § 35.139; 45 C.F.R. §§ 84.4(a), (b)(1), (b)(4).   

24. DCF will not coerce, intimidate, threaten, interfere, or engage in other discriminatory or 
retaliatory conduct against anyone because he or she has either taken action or 
participated in an action to secure rights protected by the ADA and Section 504, 
including making a request for reasonable accommodations or auxiliary aids and 
services or filing a disability discrimination complaint with DCF, DOJ, or HHS.  See 42 
U.S.C. § 12203; 45 C.F.R. § 80.7(e). 

III. DISABILITY COORDINATOR AND REGIONAL DISABILITY LIAISONS 

25. Within one (1) month of the Effective Date of this Agreement, DCF will appoint or 
otherwise designate a Statewide Disability Coordinator (“Disability Coordinator”) to 
carry out the day-to-day responsibility for compliance with Title II of the ADA and 
Section 504, their implementing regulations, and the provisions of this Agreement, and 
will notify the Departments when they have done so.  The Disability Coordinator will 
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have professional experience with Title II of the ADA and Section 504 and their 
implementing regulations.   

26. Within one (1) month of the Effective Date of this Agreement, DCF will appoint or 
otherwise designate at least one DCF Deputy Regional Counsel as a Regional 
Disability Liaison for each of its Regional Offices, and will notify the Departments 
when they have done so.  DCF reserves the right to change who fills each Regional 
Disability Liaison position if necessary, depending, for example, on the volume of 
cases under review by the Regional Disability Liaison or if DCF determines over time 
that the role would be better served by a member of the clinical staff.  DCF will 
promptly notify the Departments by e-mail of any change to who fills each Regional 
Disability Liaison position during the term of this Agreement. 

27. The Disability Coordinator and Regional Disability Liaisons will be responsible for the 
following, and for reporting such information to DCF’s policy and training units and 
General Counsel’s Office on a regular basis: 

a. Reviewing DCF’s policies, practices, procedures, and regulations pursuant to Part 
IV infra; 

b. Identifying emerging and best practices in assisting DCF-involved parents with 
disabilities involved with child welfare programs;  

c. Identifying and, where possible, fostering the development of disability resources 
and supports; 

d. Meeting on a regular basis with individuals, agencies, and organizations external 
to DCF that are involved with the Massachusetts child welfare program and/or 
have expertise working with DCF-involved parents with disabilities; and 

e. Providing input to DCF on the development of training and professional 
development opportunities for investigators, social workers, supervisors, and 
other DCF staff. 

28. The Disability Coordinator will work with the Regional Disability Liaisons to review, 
resolve, and record Disability-Related Complaints, as defined herein. 

29. The Disability Coordinator and Regional Disability Liaisons will be responsible for 
reviewing, resolving, and recording requests for reasonable accommodations and 
auxiliary aids and services; assisting Area Office staff, as needed, regarding the 
handling of such requests; and for ensuring that, when necessary to avoid 
discrimination on the basis of disability, any reasonable accommodations or auxiliary 
aids and services requested are provided in an appropriate and timely manner in 
accordance with the ADA, Section 504, and the Parents with Disabilities Policy, 
established pursuant to Part IV.B and Appendix A infra. 
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30. The Disability Coordinator will be responsible for maintaining a centralized, electronic, 
searchable database or log that tracks the information required in Part VII infra, and 
reporting it to the Departments.   

31. The mailing address, email address, and telephone number (including TTY number and 
toll-free number) for the Disability Coordinator will be posted prominently on the 
homepage of DCF’s website, currently located at 
http://www.mass.gov/eohhs/gov/departments/dcf/. 

32. Within two (2) months of the Effective Date of this Agreement, DCF will provide 
notice to all DCF staff and administrators regarding the appointment of the Disability 
Coordinator and Regional Disability Liaisons, which will include a description of the 
positions’ responsibilities contained in this Part.  DCF will provide a copy of the notice 
to the Departments upon completion. 

IV. WRITTEN POLICIES, PRACTICES, AND PROCEDURES 

A. Review and Revise DCF Policies 

33. Within three (3) months of the Effective Date of this Agreement, the Departments will 
review and propose amendments to, as necessary, DCF’s Permanency Planning Policy 
# 2013-01 (effective 7/1/2013), Protective Intake Policy # 86-015 (revised 6/22/2020), 
Family Assessment & Action Planning Policy # 2017-01 (effective 2/6/2017), Family 
Resource Policy # 2006-01 (revised 7/8/2008), and any other DCF policies (including 
appendices and implementation tools and protocols) that cite disability or any specific 
disability, impairment, medical condition, intelligence measure (e.g., IQ score), or 
diagnosis to remove the mere fact of such disability, impairment, condition, intelligence 
measure, or diagnosis as a basis for removal of custody (legal, physical, or otherwise) 
and to reflect the requirements under the ADA and Section 504 that individuals with 
disabilities must be treated on a case-by-case basis consistent with facts and objective 
evidence, and may not be treated on the basis of generalizations or stereotypes.  For 
example, prohibited treatment would include the removal of a child from a parent with 
a developmental or intellectual disability based on the stereotypical belief, unsupported 
by individual facts and objective evidence, that people with developmental or 
intellectual disabilities (or with an IQ score below a certain number) are unable to 
safely parent their children. 

34. Within three (3) months of receiving proposed revisions from the Departments, DCF 
will make good faith efforts, including working with the relevant Unions, to implement 
the revised policies and will distribute them to all employees and contractors.  If DCF 
disagrees with any of the Departments’ comments, the Parties will work together, 
within that three-month period, to discuss DCF’s concerns and to try to reach 
agreement on the proposed revisions.  If the Parties cannot agree on the revisions, then 
the Parties may utilize the dispute resolution procedure set out in paragraph 58.  If DCF 
is unable to implement within three (3) months, DCF will provide a detailed monthly 
progress report until implementation has been accomplished.  Implementation will be 
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accomplished no later than nine (9) months after the Departments have provided 
proposed revisions. Any further extensions may be requested pursuant to the process 
set forth in Paragraph 66. 

35. DCF will ensure that all new and existing DCF policies, regulations, and procedures are 
fully compliant with the requirements of this Agreement and the Parents with 
Disabilities Policy, as described below.   

B. Parents with Disabilities Policy 

36. Within eight (8) months of the Effective Date of this Agreement DCF will develop and 
provide to the Departments a draft “Parents with Disabilities Policy” to ensure that 
DCF-involved parents with disabilities are provided an equal opportunity to benefit 
from and participate in DCF’s services, programs, and activities consistent with the 
requirements of the ADA, Section 504, and their implementing regulations.  This policy 
must address and comply with all of the requirements of Appendix A to this 
Agreement, including development and implementation of a Disability-Related 
Complaints Process. 

37. Upon receipt of the draft Parents with Disabilities Policy from DCF, the Departments 
may review and provide DCF with comments and suggestions to ensure compliance 
with this Agreement, Title II of the ADA, and Section 504, which DCF will 
incorporate. Within three (3) months of receiving any revisions from the Departments, 
DCF will make good faith efforts, including working with the relevant Unions, to 
implement the revised Parents with Disabilities Policy and will distribute it to all 
employees and contractors, and, when implemented, will maintain its implementation 
for, at minimum, the term of this Agreement.  If DCF disagrees with any of the 
Departments’ comments, the Parties will work together, within that three-month period, 
to discuss DCF’s concerns and to try to reach agreement on the proposed revisions.  If 
the Parties cannot agree on the revisions, then the Parties may utilize the dispute 
resolution procedure set out in paragraph 58.  If DCF is unable to implement within 
three (3) months, DCF will provide a detailed monthly progress report until 
implementation has been accomplished.  Implementation will be accomplished no later 
than nine (9) months after the Departments have provided comments.  Any further 
extensions may be requested pursuant to the process set forth in Paragraph 66.   

38. Any proposed revisions to the policy during the term of the Agreement may be timely 
reviewed and commented upon by the Departments before being implemented by DCF.  
Once any revisions to the policy are implemented, DCF will update its training 
materials for the trainings required by Part V infra to reflect the revised policy and 
highlight substantive changes to the policy in any subsequent trainings. 

C. Notice of Parents with Disabilities Policy 

39. Within two (2) months of DCF’s issuance of the Parents with Disabilities Policy under 
Subsection B of this Part, DCF will develop a short, plain language document (at an 
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appropriate literacy level) to notify individuals involved with the Massachusetts child 
welfare program (including DCF-involved parents, foster parents, pre-adoptive parents, 
advocates, and attorneys) of DCF’s Parents with Disabilities Policy, including the 
process to make a request for reasonable accommodations and auxiliary aids and 
services and the process to initiate Disability-Related Complaints, including disability 
discrimination complaints (“Nondiscrimination Notice”).  The Nondiscrimination 
Notice must prominently display the contact information (including a mailing address, 
email address, phone number, TTY number, and toll-free number) for the Disability 
Coordinator. 

40. DCF will share the Nondiscrimination Notice with the Departments within one (1) 
month of its development for the Departments’ comments and suggestions.  Within one 
(1) month of receiving the Departments’ comments and suggestions, and upon 
agreement by the Parties on the suggested revisions, DCF will incorporate those 
comments and make the Nondiscrimination Notice publicly available.   

41. DCF will provide the Nondiscrimination Notice to every DCF-involved parent during 
the term of this Agreement.  DCF will post the approved Nondiscrimination Notice in 
an accessible manner (e.g., conforming to the voluntary Web Content Accessibility 
Guidelines (WCAG) 2.0 AA standards) and in a conspicuous location on its homepage, 
currently located at http://www.mass.gov/eohhs/gov/departments/dcf/. 

D. Accessible Format 

42. DCF will take appropriate steps to ensure that all policies, practices, and procedures, as 
well as the Nondiscrimination Notice, are provided in appropriate alternate formats, as 
determined by DCF, to ensure effective communication with individuals with 
disabilities. 

V. TRAINING 

43. DCF agrees to provide annually at least two hours of interactive training(s) for the (a) 
General Counsel, (b) Disability Coordinator, (c) Regional Disability Liaisons, (d) social 
workers, (e) investigators, (f) family resource workers, and (g) supervisors.  This 
training will cover the Parents with Disabilities Policy upon implementation (including 
all content listed in Appendix A) and the application of Title II of the ADA and Section 
504 to child welfare, including the requirements of Part II of this Agreement.  The first 
annual training will be completed within eleven (11) months of the Effective Date of 
this Agreement, and subsequent trainings conducted every twelve (12) months 
thereafter. 

44. DCF also specifically agrees to the following: 

a. The General Counsel, Disability Coordinator, Regional Disability Liaisons, and 
all DCF attorneys will be required to receive training addressing the requirements 
of this Agreement and the application of Title II of the ADA and Section 504 to 
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child welfare, within six (6) months of the Effective Date of this Agreement.  The 
General Counsel, Disability Coordinator, and Regional Disability Liaisons will 
also be required to receive training on the Parents with Disability Policy within 
two (2) months of implementation. 

b. DCF will include at least one hour of training on the subject matter listed in 
paragraph 43 in its mandatory new employee training. 

c. DCF will provide training on the subject matter listed in paragraph 43 annually at 
an area manager meeting that all Area Clinical Managers and Area Program 
Managers are required to attend, barring extenuating circumstances.   

d. Pursuant to DCF’s standard practice, upon issuance of the Parents with 
Disabilities Policy, DCF will notify all DCF staff and administrators of the Policy 
and provide at least one hour of training on the requirements of the Policy, 
including the subject matter listed in Appendix A, to all DCF staff and 
administrators.   

e. In addition to the above, DCF will strongly encourage all staff to attend the 
trainings made available to them pursuant to this Part.  DCF will also include a 
training module relating to reasonable accommodation requests in the annual 
trainings required by this Part to assist staff in meeting annual professional 
development requirements and will ensure other trainings required by this Part 
similarly satisfy staff professional development requirements whenever possible. 

45. The trainer(s) must have proficiency with the application of the ADA and Section 504 
to the child welfare context. 

46. DCF will take appropriate steps to ensure that the training curricula, written materials, 
and format for the trainings required by this Part are provided in appropriate alternate 
formats if needed to ensure effective communication with individuals with disabilities. 

47. Upon request from DCF, the Departments will provide technical assistance to DCF 
concerning the development and implementation of the trainings required by this Part.  
DCF may also consult with the Disability Coordinator, Regional Disability Liaisons, 
DCF social workers, outside experts on conducting parental capacity evaluations and 
assessments of DCF-involved parents with disabilities, and representatives of non-
profit or private organizations that provide services to DCF-involved parents. 

48. During the term of the Agreement, the Departments may attend any of the trainings 
required by this Part and may provide comments and suggestions on the training to 
DCF, which DCF will consider for future trainings. 

49. DCF will obtain from the trainer(s) attendance lists for all attendees at any of the 
trainings conducted pursuant to this Part. These attendance lists will be forwarded to 
the Departments upon request. 
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VI. DISABILITY-RELATED COMPLAINTS FILED WITH DOJ & HHS 

50. Pursuant to Part IV.B and Appendix A of this Agreement, DCF has established a 
Disability-Related Complaints Process (“Complaints Process”).  That process, which 
must comply with the requirements of Appendix A, is outlined in the flowchart in 
Appendix B. DCF will submit any Disability-Related Complaints (as defined herein) 
received from the Departments, DCF-involved parents, or their representatives to that 
process. As provided by Appendix B, this process will include: 

a. Within two (2) weeks of receipt of any complaint subject to paragraph 51, the 
Disability Coordinator and the relevant Regional Disability Liaison, as well as 
other relevant DCF staff, will evaluate the complaint and determine whether it 
falls within the definition of Disability-Related Complaint in this Agreement. 

b. Where DCF determines that a complaint falls outside the definition of Disability-
Related Complaint herein, DCF will provide written notice to the parent(s) of the 
decision and underlying reasoning within one (1) week of the decision. 

c. Where DCF determines a complaint falls within the definition of Disability-
Related Complaint herein, the complaint will be referred to an ADA Meeting to 
be held within three (3) weeks of DCF’s initial review of the complaint.   

d. Within one (1) week of the ADA Meeting being held, DCF will provide written 
notice to regional staff and the parent(s) of what was agreed upon, including when 
and how remedial measures will be implemented. 

e. If a complaint is not fully resolved at the ADA Meeting, the Disability 
Coordinator and relevant Regional Disability Liaison will review any outstanding 
issues and reach a final determination regarding resolution of the complaint 
within two (2) weeks of the ADA Meeting being held. Within one (1) week 
thereafter, DCF will notify the parents in writing of DCF’s final decision. Where 
remedial measures are required, DCF will also notify regional staff and provide 
instructions for when and how such measures will be implemented.  Where DCF 
determines that no remedial measures are warranted, DCF’s notice to the parents 
will explain the reasons for the determination and how the parent can appeal the 
decision. 

f. In all instances where a complaint originated from DOJ or HHS, notices required 
by this Part will also be provided to the Departments. 

51. Any Disability-Related Complaint within the scope of this Agreement that is pending 
with or received by the Departments during the term of this Agreement will either be 
submitted to DCF for processing and resolution through the above processes, or be 
closed by the Departments at their discretion.  If, at any time, the Departments are 
unsatisfied with how a Disability-Related Complaint has been handled or resolved by 
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DCF, the Departments will utilize the dispute resolution processes described in 
paragraph 58 infra. 

VII. DCF REPORTING 

52. Every six (6) months, DCF will provide the Departments with the contents of the 
database(s) or log(s) maintained by the Disability Coordinator (in a readily searchable 
format), which shall include, consistent with Parts III and IV and Appendix A, the 
following: 

a. all requests for reasonable accommodations and auxiliary aids and services for 
DCF-involved parents with disabilities and the status of those requests;  

b. all Disability-Related Complaints by or on behalf of a DCF-involved parent with 
a disability, including complaints of disability discrimination;  

c. the status and progress of all such requests and complaints;  

d. the resolution of all such requests and complaints, including DCF decisions by the 
Area, Regional, and Central Offices;  

e. the reasons for full and partial denials of requests for reasonable accommodations 
and auxiliary aids and services; and 

f. the Area and/or Regional Office(s) handling the DCF-involved parent’s case. 

In sharing this information with the Departments, DCF will take all steps required by 
law to protect the confidentiality and privacy of all individuals involved. 

53. Following each production under the preceding paragraph, at least one representative 
for each of the Parties will make themselves available to meet in person or by phone if 
needed to discuss DCF’s performance under the Agreement. 

54. DCF will provide additional information pertaining to its performance under this 
Agreement upon the Departments’ reasonable request as allowed by law. 

55. If either DOJ or HHS requests information or makes an inquiry related to DCF’s 
compliance with this Agreement, DCF will respond and will provide the information 
reasonably requested by the relevant agency in a timely manner and otherwise 
cooperate in good faith with the request or inquiry.  DCF will make a good faith effort 
to comply with the timeframes requested by the Departments, will communicate in 
good faith with the Departments, and will not obstruct an inquiry by either DOJ or HHS 
into DCF’s compliance with this Agreement.  

56. All materials to be submitted to the Departments will be sent by email to 
Megan.Schuller@usdoj.gov and Susan.Rhodes@hhs.gov. For hard copy documents, 
all materials will be sent by courier service (such as UPS or FedEx) to Megan E. 
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Schuller, Disability Rights Section, Civil Rights Division, U.S. Department of Justice, 4 
Constitution Square, 150 M Street NE, 9th Floor, Washington, DC 20002, with a 
reference to DJ # 204-36-216. 

VIII. ENFORCEMENT AND OTHER PROVISIONS 

57. In consideration for this Agreement, except as provided in the subsequent paragraph, 
the Departments will not institute any civil action alleging discrimination under the 
ADA or Section 504 or recommend any other enforcement action authorized by law 
based on the Departments’ findings in their joint Letter of Findings dated January 29, 
2015, or based on Disability-Related Complaints received by the Departments up to 
and including the Effective Date of this Agreement, except as set forth in Part VI of this 
Agreement and the subsequent paragraph.  In consideration for this Agreement, the 
Departments will also close their respective investigations of DJ # 204-36-216 and 
HHS # 14-182176, as well as any Disability-Related Complaints that have been 
satisfactorily resolved through the processes established in Part VI and/or through the 
dispute resolution process in the subsequent paragraph.  Nothing in this Agreement 
limits or modifies the investigative or enforcement authority of DOJ or HHS with 
respect to any other complaints of discrimination under the ADA, Section 504, or any 
other law. 

58. The Departments may review DCF’s compliance with this Agreement, Title II of the 
ADA, Section 504, or their implementing regulations at any time.  If any Party believes 
that this Agreement or any portion of it has been violated, that Party will give notice 
(including reasonable particulars) of the alleged violation(s) to all other Parties.  The 
noticed Party must respond to the notice as soon as practicable but no later than twenty-
one (21) calendar days thereafter. The Parties will negotiate in good faith in an attempt 
to resolve any dispute. If DOJ or HHS believes after thirty (30) calendar days of 
negotiations that resolution cannot be achieved, it shall promptly notify the other 
Parties in writing and shall specify its final position with regard to the dispute.    
Thereafter, DOJ may institute a civil action against DCF in the appropriate United 
States District Court to enforce this Agreement, Title II of the ADA, Section 504, and 
their implementing regulations.  HHS also may take any other enforcement action 
authorized by law, which may include initiation of administrative proceedings to 
suspend, terminate, or refuse to grant or continue HHS financial assistance. 

59. The Effective Date of this Agreement is the date of the last signature below.   

60. This Agreement shall terminate in three (3) years from the Effective Date. 

61. Notwithstanding paragraph 60, this Agreement will terminate earlier than three (3) 
years from the Effective Date if the Departments determine that DCF has demonstrated 
compliance with Title II of the ADA, Section 504, and their implementing regulations 
with respect to parents with disabilities and their participation in and benefit from 
DCF’s services, programs, and activities and maintained that compliance for one year. 
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62. Notwithstanding paragraph 61, if the Departments determine that DCF has 
demonstrated compliance with a Part of the Agreement, maintained that compliance for 
one year, and that Part is sufficiently severable from the other requirements of the 
Agreement, the Parties agree to terminate that Part of the Agreement.  In determining 
whether DCF has demonstrated compliance with a Part of the Agreement, the 
Departments may assess collectively all the requirements of the Agreement to 
determine whether the intended outcome of the Part has been achieved. 

63. This Agreement is without prejudice to any private right of action provided by law.  
This Agreement is also without prejudice to any person’s rights under any other 
settlement agreements, consent decrees, court orders, or laws, and is not intended to 
supersede any other agreements, decrees, orders, or laws. 

64. This Agreement and its appendices contain the entire agreement of the Departments 
and DCF concerning the subject matter described herein, and no other prior or 
contemporaneous statement, promise, or agreement, either written or oral, made by any 
Party or agents of any Party, that is not contained in this Agreement, including its 
appendices, will be enforceable.  Any modification to this Agreement or its appendices 
requires the written consent of all Parties. 

65. This Agreement is binding on the Parties.   

66. Any time limits for performance imposed by this Agreement may be extended by the 
mutual written consent of the Parties.  With regard to any of the deadlines specified in 
this Agreement, DCF shall notify the Departments as soon as practicable, and if 
possible at least ten (10) business days, before the deadline of an anticipated inability to 
meet the deadline and the reason(s) why, and shall request an extension of time to a 
specific date. The Departments shall not unreasonably withhold consent to a request 
for an extension of time made in good faith.   

67. Failure by the Departments to enforce this Agreement, or any part of it, pursuant to its 
terms with respect to any instance or provision will not be construed as a waiver to 
enforce the Agreement with regard to any instance or provision.  

68. Should any provision of this Agreement be declared or determined by any court to be 
illegal, invalid, or unenforceable, the remaining parts, terms, or provisions will not be 
affected. The Parties will not, individually or in combination with one another, seek to 
have any court declare or determine that any portion of this Agreement is invalid, 
illegal, or unenforceable. 

69. This Agreement does not supersede the rights, obligations, and responsibilities of the 
Parties under any laws, court orders, or other settlements involving compliance with 
civil rights statutes. 

70. DCF will provide a copy of this Agreement to any person upon request. 
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71. The signatories represent that they have the authority to bind the respective Parties 
identified below to the terms of this Agreement. 

72. This Agreement may be executed in counterparts.  
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AGREED AND CONSENTED TO: 

FOR THE UNITED STATES DEPARTMENT OF JUSTICE: 

ANDREW E. LELLING 
United States Attorney 
District of Massachusetts 

JENNIFER A. SERAFYN 
Chief 
Civil Rights Unit 

ERIC S. DREIBAND 
Assistant Attorney General 
Civil Rights Division 

CYNTHIA McKNIGHT 
Deputy Assistant Attorney General 
Civil Rights Division 

REBECCA B. BOND 
Chief 
ANNE S. RAISH 
Principal Deputy Chief 
KATHLEEN P. WOLFE 
Special Litigation Counsel 
AMANDA MAISELS 
Deputy Chief 
Disability Rights Section 
Civil Rights Division 

_______________________________ 
MICHELLE LEUNG 
Assistant United States Attorney 
U.S. Attorney’s Office 
John Joseph Moakley 
Federal Courthouse 
1 Courthouse Way, Suite 9200 
Boston, Massachusetts 02210 
(617) 748-3626 
michelle.leung@usdoj.gov 

Dated: _________________________ 

_____________________________ 
MEGAN E. SCHULLER 
ADAM F. LEWIS 
CHERYL ROST 
Trial Attorneys 
Disability Rights Section 
U.S. Department of Justice 
950 Pennsylvania Ave., N.W. – 4CON 
Washington, D.C. 20530 
(202) 305-0170 
Megan.Schuller@usdoj.gov 

Dated: ______________________ November 17, 2020 November 19, 2020

mailto:michelle.leung@usdoj.gov
mailto:Megan.Schuller@usdoj.gov


 

 

 
 
  

 
 

 

 
  

  

___________________ 

FOR THE UNITED STATES DEPARTMENT OF HEALTH & HUMAN SERVICES: 

_ 
Roger Severino 
Director  
Office for Civil Rights  
U.S. Department of Health and Human 
Services  
 
Dated: _11/17/2020______________ 

Susan Pezzullo Rhodes 
Regional Manager
Office for Civil Rights, New England Region
U.S. Department of Health and Human 
Services  
 
Dated: ____11/17/2020__________ 
 



 

 

 
 
 
 

 
 

 

 
 

  
 

 
 
 

FOR THE MASSACHUSETTS DEPARTMENT OF CHILDREN & FAMILIES: 

________________________ 
Linda S. Spears 
Commissioner 
Massachusetts Department of Children & Families  
600 Washington Street 
Boston, MA 02111 

Dated: _________________________ 11/18/2020



 

 

 

 

 

 

 

 

 

 

 

  

 

                                                            

  

 
 

 

APPENDIX A 

Parents with Disabilities Policy 

The Parents with Disabilities Policy shall include, at minimum: 

 General Requirements: 

o The obligations listed in Part II of the Parties’ Agreement, and how those 
requirements apply in the child welfare context, including examples:  

 regarding reasonable accommodations for DCF-involved parents with 
disabilities, and 

 regarding how DCF’s decisions about child safety and whether a DCF-
involved parent with a disability represents a direct threat to the safety of the 
child must be based on an individualized assessment and objective facts and 
may not be based on stereotypes or generalizations about persons with 
disabilities; and how such decisions will also take into account whether 
reasonable accommodations or the provision of auxiliary aids and services 
will mitigate the risk; 

o The role and responsibilities of investigators, social workers, and family resource 
workers in implementing the Parents with Disabilities Policy, as well as the role 
and responsibilities of their direct supervisors; and  

o The contact information, role, and responsibilities of the Disability Coordinator 
and Regional Disability Liaisons. 

 Process to Request Reasonable Accommodations & Auxiliary Aids & Services:1 

o A process for individuals with disabilities and their representatives to request 
reasonable accommodations and auxiliary aids and services within DCF, 
including from a social worker or the applicable Regional Disability Liaison.  The 
policy must make clear that an individual does not need to reference the ADA, 

1 Any requests for reasonable accommodations and auxiliary aids and services that are resolved through 
this process do not need to be submitted to the Disability-Related Complaints Process. Whether or not an 
accommodation is reasonable is a fact- and case-specific inquiry.  Examples of reasonable 
accommodations in the child welfare context may include, where reasonable: changes in frequency, 
duration, or location of parent-child visitation; hands-on training during a child’s medical and early 
intervention services appointments; plain language training materials at appropriate literacy levels; 
adaptations in the manner in which specific training is conducted; more frequent support from a social 
worker; modified action planning; assessment by an expert on working with parents with disabilities; and 
other modified family preservation and reunification services.  
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Section 504, their implementing regulations, or any provisions therein, or use any 
terms of art, such as “reasonable accommodation,” to make such a request; 

o A process for DCF to address such requests for reasonable accommodations and 
auxiliary aids and services for DCF-involved parents with disabilities in a timely 
manner, and pursuant to the specified timeframes below.  The policy also must 
make clear that requests subject to this policy must be resolved at the earliest 
point of contact possible; 

o A process for DCF to take all necessary and appropriate steps to ensure 
appropriate auxiliary aids and services are provided where necessary to ensure 
effective communication with DCF-involved parents with disabilities, including, 
if necessary, a process for DCF to work with the Massachusetts Commission for 
the Deaf and Hard of Hearing to timely provide interpreters and other auxiliary 
aids and services for DCF-involved parents who are deaf or hard of hearing. The 
policy also must make clear how DCF will determine what types of auxiliary aids 
and services are necessary to ensure effective communication, which shall be 
consistent with all the requirements of the Title II regulation at 28 C.F.R. § 35.160 
and the Section 504 regulation at 45 C.F.R. § 84.52;  

o A process for informing service providers for a DCF-involved parent with a 
disability, including contractors, vendors, and other state agencies, when a 
reasonable modification or auxiliary aid or service may be necessary for a DCF-
involved parent with a disability in such a way as to protect the privacy of the 
DCF-involved parent with a disability; 

o A process for reviewing what reasonable accommodations and auxiliary aids and 
services have been requested and/or provided to date, and whether they are still 
adequate and appropriate, at action planning meetings with the family.  The 
policy will make clear that action planning should be a collaborative, interactive 
process with the family, and may state that DCF’s decisions throughout the 
process will be made in the bests interests of the child;   

o A process for referring requests for reasonable accommodations and auxiliary aids 
and services that have not been resolved by DCF in thirty (30) calendar days to 
the Disability Coordinator and/or Regional Disability Liaisons for consideration 
and resolution in a reasonable amount of time in light of the facts and 
circumstances, and generally within fifteen (15) calendar days barring extenuating 
circumstances, for a total of forty-five (45) calendar days from DCF’s receipt of 
the request; and 

o A process for notifying the requester of the outcome of his or her request in 
writing. The notice must include, at minimum, any actions taken by DCF in 
response to the request, the decision made by DCF, and an explanation of next 
steps (including timing of the same).  DCF will take appropriate steps to ensure 
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that the notice is provided in understandable and appropriate alternate formats to 
ensure effective communication with individuals with disabilities. 

o The Parents with Disabilities Policy shall also make clear that clinical case 
records for DCF-involved parents with disabilities must identify the reasonable 
accommodations and auxiliary aids and services DCF will provide, is providing, 
or will work to arrange for. 

 Disability-Related Complaints Process: 

o A process for DCF-involved parents and their representatives to make a 
Disability-Related Complaint (including a complaint of disability discrimination) 
to DCF, including to the Regional Disability Liaisons, Disability Coordinator, and 
General Counsel’s Office. This process must make clear that Disability-Related 
Complaints should be resolved at the earliest point of contact, if possible;  

o A process for DCF to review, investigate, and respond to Disability-Related 
Complaints in a timely manner and pursuant to the timeframes in Appendix B.  
The review and investigation must include review of the complaint, relevant 
documents and testimony if needed, and any evidence submitted by the DCF-
involved parent and his or her representatives; 

o A process for DCF to take all necessary and appropriate steps to arrange for 
appropriate auxiliary aids and services where necessary to afford individuals with 
disabilities an equal opportunity to participate in DCF’s Disability-Related 
Complaint Process; and 

o A process for notifying the DCF-involved parent or representative of the outcome 
of the complaint in writing.  The notice must include, at minimum, an explanation 
of the outcome, any actions taken by DCF in response to the complaint, the 
decision made by DCF, and an explanation of next steps (including timing of the 
same).  DCF will take appropriate steps to ensure that the notice is provided in 
appropriate alternate formats to ensure effective communication with individuals 
with disabilities. 

 Reporting & Confidentiality: 

o Subject to appropriation and systems capacity, a process for ensuring that all 
relevant case record documents and systems (such as iFamilyNet) reflect: (i) all 
requests for reasonable accommodations and auxiliary aids and services for a 
DCF-involved parent with a disability that are denied in full or in part; (ii) all 
reasonable accommodations and auxiliary aids and services that DCF is providing 
on a repeated or on-going basis for a DCF-involved parent with a disability; (iii) 
all Disability-Related Complaints filed with DCF by or on behalf of a DCF-
involved parent with a disability (including disability discrimination complaints); 
(iv) the status and progress of all such requests and complaints; (v) the resolution 
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of all such requests and complaints, including DCF decisions by the Area, 
Regional, and Central Offices; and (vi) the reasons for full and partial denials of 
requests for reasonable accommodations and auxiliary aids and services; and 

o A process for safeguarding the confidentiality of any medical records provided in 
support of a complaint or request for reasonable accommodations or auxiliary aids 
or services pursuant to this policy, except that the Departments and DCF 
employees and contractors may be informed regarding necessary accommodations 
and auxiliary aids and services to the extent permitted by law. 
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APPENDIX B 

Complaint Process 

Complaint sent to DOJ 
or HHS 

Parent or their 
representative complains 

directly to DCF staff 

Complaint sent to DCF 
Disability Coordinator 

(“DC”) 

DC reviews complaint with Regional Disability 
Liaison (“RDL”) and other relevant DCF staff 

within 2 weeks of receipt and determines as follows 

DC and RDL determine complaint falls 
within definition of Disability-Related 

Complaint in the Agreement 

DC and RDL determine complaint falls 
outside definition of Disability-Related 

Complaint in the Agreement 

Issue raised to DC and 
RDL for resolution 

DC and RDL make final determination of 
reasonable accommodations, auxiliary 
aids or services, and/or other services 

within 2 weeks of ADA meeting  

Within 1 week of decision to deny 
any reasonable accommodations, 
auxiliary aids or services, or other 

remedies, DCF sends notice to 
parent of final decision and reasons 
for the determination, and how to 

appeal the decision* 

Within 1 week of decision to offer reasonable 
accommodations, auxiliary aids and services, 
and/or other remedies, DCF sends notice to 
regional staff and parents, including, where 

relevant, instructions to staff to provide 
accommodations, auxiliary aids and services, 

and/or other remedies in a timely manner* 

Within 1 week of decision, DCF 
sends notice to regional staff and 

parents about what was agreed upon, 
including when and how remedial 
measures will be implemented* 

Within 1 week of decision, 
DCF sends notice to parent of 

final decision and reasons* 

ADA Meeting at regional level, including 
parents and attorney (and interpreter or 

other auxiliary aids and services if needed) 
to be held within 3 weeks of initial review 

Reasonable accommodations, 
auxiliary aids and services, and/or 
other remedies are offered by DCF 
and accepted by parents/attorneys 

Parties at regional meeting do not 
agree on reasonable accommodations, 
auxiliary aids and services, or other 

remedies offered by DCF  

*In all instances where a complaint originated from DOJ or HHS, notice will also be provided to the 
Departments.  Notice to the parent will be provided in writing and in an accessible format in all cases. 
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