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WHEN EXHAUSTION REQUIRED

When is Exhaustion is Required for Federal Claims?

· Fry Test: The U.S. Supreme Court held that exhaustion is required under the IDEA when the “gravamen” of a claim under the ADA, Section 504, or any other federal law seeks relief for the denial of a Free Appropriate Public Education.  Fry v. Napoleon Comty., 137 S.Ct. 743, 752 (2017) (construing 42 U.S.C. § 1415(l)). 

· Fry “Factors” or Questions:

· “Could the plaintiff have brought essentially the same claim if the alleged conduct had occurred at a public facility that was not a school?”  Id. at 756.

· “Could an adult at the school—say an employee or a visitor—have pressed essentially the same grievance?”  Id. at 756.  

· “Prior pursuit of the IDEA’s administrative remedies will often provide strong evidence that the substance of the plaintiff’s claim concerns the denial of a FAPE.”  Id. at 747.  

How Has the Ninth Circuit Applied Fry?

· D. D. by & through Ingram v. Los Angeles Unified Sch. Dist., 18 F.4th 1043 (9th Cir. 2021) (holding student’s ADA claim was subject to exhaustion because his complaint identified accommodations denied him by school district as a one-to-one aide and other supportive services to manage his ADHD, which are core components of a FAPE, and student previously pursued IDEA administrative remedies), cert. granted, judgment vacated, 143 S. Ct. 1081, and abrogated by Luna Perez v. Sturgis Pub. Sch., 598 U.S. 142 (2023).

· McIntyre v. Eugene Sch. Dist. 4J, 976 F.3d 902, 914 (9th Cir. 2020) (holding plaintiff who needed an alternative, quiet location to take exams, extra time, and compliance with emergency health protocol was not required to exhaust because she sought accommodations that could not be construed as “special education” as they did not provide “specially designed instruction”).

· Paul G. by & through Steve G. v. Monterey Peninsula Unified Sch. Dist., 933 F.3d 1096, 1100 (9th Cir. 2019) (holding claim that California failed to provide plaintiff with an in-state residential educational facility for adult students was required to exhaust because the relief sought was “fundamentally educational—access to a particular kind of school as required by his IEP”).

· C.B. v. Moreno Valley Unified School District, No. EDCV210194JGBSPX, 2023 WL 8044361, at *13 (C.D. Cal. Oct. 13, 2023) (holding challenge to district’s methods of administration in maintaining its school police program “sweep more broadly” than the IDEA such that gravamen of complaint concerns disability-discrimination, not denial of a FAPE—relying on “multiple cases hold[ing] that non-school public entities must provide disability-specific alternatives to force and law enforcement”)

· See also Payne v. Peninsula School Dist., 653 F.3d 863, 875 (9th Cir. 2011) (pre-Fry case holding that exhaustion is required when the plaintiff: (1) “seeks an IDEA remedy or its functional equivalent”; (2) seeks to enforce rights arising as a result of a denial of FAPE; or (3) “seeks prospective injunctive relief to alter an IEP or educational placement of a disabled student.”). 

When is Exhaustion Required for California State Law Claims?

· IDEA does not require exhaustion: Because the text of the IDEA’s exhaustion requirement refers only to federal claims, courts have held that it “does not encompass common law or state claims.” Moore v. Kansas City Public Schools, 828 F.3d 687, 693 (8th Cir. 2016); see also Payne v. Norfork Sch. Dist., No. 3:18-CV-3072, 2019 U.S. Dist. LEXIS 148781, at *11 (W.D. Ark. Aug. 29, 2019) (same); Graham v. Friedlander, 334 Conn. 564, 573–74, 223 A.3d 796, 803 (2020) (same); Phillips v. Town of Hebron, 201 Conn. App. 810, 244 A.3d 964, 827 (2020) (same). 

· California state law may still require exhaustion: “If an administrative remedy is provided by statute, … such remedy must be exhausted before judicial review of the administrative action is available.”  Conservatorship of Whitley, 155 Cal. App. 4th 1447, 1463 (2007).

· No published California decision (in court reporters, Westlaw, or otherwise) has interpreted whether a state-law claim seeking relief for denial of a FAPE is subject to exhaustion.

· Three decisions from the Contra Costa County Superior Court’s complex division have held that state law requires exhaustion of state law claims that seek relief for denial of a FAPE.  

· Order on Renewed Demurrer, Mark S. v. State of California, No. MSN21-1755 (Contra Costa Cty. Sup. Ct., Jan. 18, 2023) 

· Order on Demurrer, Mark S. v. State of California, No. MSN21-1755 (Contra Costa Cty. Sup. Ct., Mar. 9, 2022).

· Order on Demurrer, Kerri K. v. State of California, No. MSC19-00972 (Contra Costa Cty. Sup. Ct., Dec. 19, 2020)

WHAT COUNTS AS EXHAUSTION

What Satisfies the Exhaustion Requirement?

· Background: There are two distinct administrative methods that parents and students may use to address disputes about a disabled student’s education needs. Either method may count as exhaustion depending on factors. 

· Due Process: Parents and students may request a due process hearing at the Office of Administrative Hearings (“OAH”).  Cal. Educ. Code § 56501, et seq.; Cal. Educ. Code § 56505(h).  

· CRP Complaint: Parents and students may file a complaint directly with California Department of Education using the Complaint Resolution Process (“CRP”) – “an administrative mechanism for ensuring state and local compliance with . . . IDEA.”  Christopher S. v. Stanislaus County Officer, 384 F.3d 1205, 1210 (9th Cir. 2004).

When Does a Due Process Hearing at OAH Satisfy Exhaustion?

· Students must obtain a negative ruling—it is not enough for OAH to dismiss systemic claims or to reach a settlement with the school district or California Department of Education.   See, e.g., Paul G. v. Monterey Peninsula Unified Sch. Dist., 256 F. Supp. 3d 1064, 1069 (N.D. Cal. 2017) (holding student was required to exhaust despite having settled his past claims under the IDEA, excluding from settlement any tort, negligence, or civil rights claims). 

· Students must be aggrieved by an order made by OAH and be unable to appeal.  20 U.S.C. § 1415(i)(2)(A). 

· Students are “aggrieved” when an OAH order dismisses their systemic claims but rules favorably on individual claims.  See Moubry By & Through Moubry v. Indep. Sch. Dist. No. 696 (Ely), 951 F. Supp. 867, 883 (D. Minn. 1996) (plaintiff who obtains generally favorable result nevertheless qualifies as aggrieved where “he contests those aspects of the administrative rulings which were found against him, and for which he has requested relief”).

When Does a CRP Complaint Satisfy Exhaustion?

· Students seeking to exhaust by filing a CRP complaint must challenge policies and practices contrary to law.  See, e.g., Christopher S. ex rel. Rita S. v. Stanislaus Cnty. Office of Educ., 384 F. 3d 1205, 1210-13 (9th Cir. 2004); Lucht v. Molalla River Sch. Dist., 225 F.3d 1023, 1028-29 (9th Cir. 2000) (“The CRP and the due process hearing procedure are simply alternative (or even serial) means of addressing a § 1415(b)(6) complaint.”).

· CDE must investigate the allegations in the complaint, including by requesting all documentation and evidence regarding the allegations, potentially conducting a site visit, providing an opportunity for the complainant to present evidence, and completing an investigation report within sixty days of receiving the request.  Cal. Code. Regs., tit. 5, § 3203; 34 C.F.R. § 300.152.  

· Students may be required to request reconsideration to address “new evidence, changed circumstances, fresh legal arguments” and “errors or omissions of fact or law in the administrative decision itself that were not previously addressed in the briefing.”  See Sierra Club v. San Joaquin Local Agency Formation Com., 21 Cal. 4th 489, 510 (1999).

· Additional Caselaw:

· Christopher S. v. Stanislaus County Officer, 384 F.3d 1205, 1213 (9th Cir. 2004) (holding plaintiffs sufficiently exhausted administrative remedies by challenging blanket policies as they applied to all students through an administrative CRP complaint filed by one student).

· Everett H. v. Dry Creek Joint Elementary Sch. Dist., No. 2:13- cv-00889-MCE-DB, 2016 U.S. Dist. LEXIS 136270, at *27-33 (E.D. Cal., Sept. 30, 2016) (holding plaintiffs exhausted administrative remedies where plaintiffs attempted to complain against CDE through the CRP process by filing CRPs and motions for reconsideration, and suit alleged illegal policies and practices). 

· Student A. v. Berkeley Unified School District, 17-cv02510, 2017 U.S. Dist. LEXIS 169086, at *10-12 (N.D. Cal. Oct. 12, 2017) (holding plaintiffs exhausted administrative remedies where they brought CRP complaints and suit made facial challenges to allegedly invalid policies and practices, including failure of Defendants “to put into effect policies, procedures, and programs that ensure that that all students with suspected reading disorders are . . . identified”).

· Order on Demurrer, Mark S. v. State of California, No. MSN21-1755 (Contra Costa Cty. Sup. Ct., Mar. 9, 2022) (holding plaintiffs who challenged school district’s policies and practices regarding evaluation, placement, instruction, and discipline of disabled students, including disparate impact on students of color and EL students, sufficiently exhausted through the CRP process).

· Order on Renewed Demurrer, Mark S. v. State of California, No. MSN21-1755 (Contra Costa Cty. Sup. Ct., Jan. 18, 2023) (“Furthermore, meaning no disrespect to the Ninth Circuit, the Court has some concerns about the feasibility of OAH handling systemic problems in a particular district. It is by no means clear that the OAH process can or would give relief on a system-wide basis for a system-wide, but informal, pattern or practice of discrimination. Thus, the Court still has some reservations about applying or not applying an exhaustion requirement based only on the formal/informal distinction, as the Ninth Circuit has apparently done.”).

· Order on Demurrer, Olivia R. v. State of California, No. CV231304 (Del Norte. Cyt. Sup. Ct., June 5, 2024) (holding plaintiffs who challenged district-wide staffing shortage forcing disabled students to remain at home or sit in classrooms where no instruction or services were provided failed to identify written policies as required by Martinez v. Newsom).

WHEN EXHAUSTION EXCUSED

When is Exhaustion Excused? Four Bases:

· Perez v. Sturgis Public Schools (Seeking Non-IDEA Relief)
· Systemic Exception
· Futility Exception
· Emergency Exception

When Does the Perez Exception Apply? 

· Perez Rule: The U.S. Supreme Court held that an ADA/504 suit premised on a denial of FAPE may nonetheless proceed without exhausting IDEA’s administrative processes if the remedy a plaintiff seeks is not one the IDEA provides (e.g., compensatory damages). Perez v. Sturgis Public Schools, 598 U.S. 142 (2023) (interpreting 20 U.S.C. § 1415(l)). 

· Upon issuing the Perez ruling, the U.S. Supreme Court granted certiorari in D.D. v. Los Angeles Unified School District, 18 F.4th 1043 (9th Cir. 2021) (en banc), vacated the Ninth Circuit’s decision, and remanded for further proceedings.  143 S. Ct. 1081 (Apr. 3, 2023), reh'g denied, 143 S. Ct. 2514 (Jun. 2, 2023).

· The Ninth Circuit has yet to apply Perez but a California federal district court and state appellate court have:

· S.C. v. Cnty. of L.A., 2023 WL 10407140, at *10-11 (C.D. Cal. Aug. 11, 2023) (“[E]ven assuming the essence of Plaintiff's [ADA/504] claims is the denial of a FAPE, exhaustion is not required as the remedies sought [compensatory damages] are unavailable under the IDEA”). 

· G.P. v. Huntington Beach City Sch. Dist., 2023 WL 8230522 (Cal. Ct. App., Nov. 28, 2023) (agreeing that Perez warranted reversal of dismissal for failure to exhaust but granting MSJ to school district on separate grounds). 

When Does the Systemic Exception Apply? 

The systemic exception applies when administrative remedies are inadequate to provide an effective response to the student’s complaint, including:

· The student’s complaint or problem “concerns the integrity or reliability of the IDEA dispute resolution procedures themselves.” Doe v. Ariz. Dep’t of Educ., 111 F.3d 678, 682 (9th Cir. 1997). Examples:

· Failure to appoint impartial administrative law judges. Heldman v. Sobol, 962 F.2d 148 (2d. Cir. 1992).

· Failure to provide or ensure appropriate complaint resolution procedures. J.S. v. Attica Cent. Sch., 386 F.3d 107, 113-14 (2d. Cir. 2004).

· The student’s complaint or problem “requires restructuring the education system itself to comply with the dictates of the [IDEA].”  Doe v. Ariz. Dep’t of Educ., 111 F.3d 678, 682 (9th Cir. 1997). Example:

· System-wide failures to ensure timely evaluations and placements requiring structural reforms. Jose P. v. Ambach, 669 F.2d 865, 868-69 (2d. Cir. 1982).  

How Do Federal and State Courts in California Apply the Systemic Exception?

· The Ninth Circuit Court of Appeals has recognized the systemic exception to exhaustion but has never applied the exception to excuse exhaustion in a particular case:

· Student A. v. San Francisco Unified School District, 9 F.4th 1079, 1084 (9th Cir. 2021) (holding plaintiffs’ allegations that district systemically failed to timely identify and evaluate students and offer sufficient services and resources failed to identify policies or practices of general applicability that the administrative process could not address).

· Paul G. v. Monterey Peninsula Unified Sch. Dist., 933 F.3d 1096, 1102 (9th Cir. 2019) (refusing to apply this exception to a student who sued for an in-state residential placement for adult students and therefore requested relief for “only one component of the school district’s special education program”). 

· Doe v. Arizona Department of Education, 111 F.3d 678, 680-82 (9th Cir. 1997) (holding that exception did not apply to plaintiff juveniles’ challenge to a single oversight of plaintiffs’ need for special education services, contained to a single facility, that did not raise an inherent issue in the education program, and was immediately remedied once raised).

· Hoeft v. Tucson Unified School Dist., 967 F.2d 1298, 1309 (9th Cir. 1992) (ruling that students’ challenge to the district’s eligibility criteria used to qualify students for extended school year services attacked merely “a single component of [the school district’s] special education program,” and thus “d[id] not rise to systemic proportions” nor required structural relief). 

· Cf. Everett H v. Dry Creek Joint Elem. Sch. Dist., No. 2:13-cv-00889-MCE-DB, 2016 U.S. Dist. LEXIS 136270, at *31 (E.D. Cal. Sep. 29, 2016) (“Since the pleadings on their face make a case for systemic violations that, under pertinent case law, bring Plaintiffs’ complaint outside individualized FAPE issues applicable to Everett alone, the Court cannot find as a matter of law that exhaustion in general is required, let alone that the CRP procedure resorted to by Plaintiffs under the circumstances was inadequate for that purpose.”). 


· Other circuit court have applied the systemic exception:

· J.S. v. Attica Cent Sch., 386 F.3d 107, 114-15 (2d Cir. 2004) (student’s allegations that district’s failure to, among other things, appropriately train staff and provide and implement types of special education services met “systemic” exception to exhaustion).

· J.G. v. Board of Education of Rochester City School District, 830 F.2d 444 (2d Cir. 1987) (concluding that class allegations of systemic failure to evaluate and place students, to develop individualized education programs, and to inform parents of their rights, excused administrative exhaustion).

· Jose P. v. Ambach, 669 F.2d 865, 867 (2d Cir. 1982) (excusing exhaustion where plaintiffs sought systemic reform to allow more timely evaluation and placement of handicapped children in appropriate programs based on the commissioner of education’s concession that he could not foresee expeditious handling of the thousands of appeals, and that the state's bureaucratic system would not likely lead to resolution).

· See also W.H. v. Tennessee Dep’t of Educ., No. 3:15-1014, 2016 U.S. Dist. LEXIS 7206, at *14-17 (M.D. Tenn. Jan. 20, 2016) (students’ challenge to districtwide practices that caused plaintiffs to be placed in more restrictive environments met systemic and futility exhaustion exceptions).

· State courts in California have liberally construed and applied the systemic exception:

· Knoff v. City etc. of San Francisco, 1 Cal.App.3d 184, 184 (1999) (holding that the petitioners were not required to exhaust their remedies because the action’s purpose was to “bring about examination and correction of wholesale deficiencies in the San Francisco assessment situation which reasonably require, not the adjustment of some specific assessments or the recovery of taxes paid upon them, but the examination of all assessments and the adjustment of those which require such action and can legally be reached”). 

· Venice Town Council, Inc. v. City of Los Angeles, 47 Cal. App. 4th 1547, 1547 (1996) (holding appellants were not required to exhaust administrative remedies because they sought “review of the City's overarching policies in implementing the requirements of the Mello Act and . . . to correct the City's interpretation of its responsibilities under that statute” and administrative remedies were designed only for challenges to “the City’s past land use decisions which implicate the Mellow Act”). 

· White v. California, 195 Cal. App. 3d 452, 465 (1987) (excusing exhaustion under the IDEA’s predecessor because the hearing scheme was not designed to hear “[l]arger systemic issues.”).

· Order on Demurrer, Mark S. v. State of California, No. MSN21-1755 (Contra Costa Cty. Sup. Ct., Mar. 9, 2022) (holding plaintiffs alleged systemic claims in challenge to school district’s policies and practices regarding evaluation, placement, instruction, and discipline of disabled students, including disparate impact on students of color and EL students).

· Order on Demurrer, Torres v. Torlakson, No. 34-2017-00217559 (Sup. Ct. Sac., Ap. 27, 2018) (holding challenge to attempts to construct a new non-integrated school facility was not subject to exhaustion because: “Torres has not brought this action on behalf of her son or to challenge the special education services he is being provided. Instead she brings this action on behalf of the public to challenge the county Superintendent’s waiver request seeking to ensure all students with disabilities are educated alongside their nondisabled peers.”).

· But see Kerri K. v. State of California, Case No: MSC19-00972 (Dec. 13, 2019) (holding that the compliance resolution process complaints were insufficient to exhaust claims on behalf of the class, since it focused on the student’s individual restraint claims, rather than systemic issues).

When Does the Futility Exception Apply?

Exhaustion is futile when the plaintiff seeks a remedy that cannot be redressed by the IDEA’s administrative procedures.  Hoeft, 967 F.2d at 1298; Paul G., 933 F.3d at 1100. 

Key Ninth Circuit decisions:

· Kutasi v. Las Virgenes Unified Sch. Dist., 494 F.3d 1162, 1168-70 (9th Cir. 2007) (holding exhaustion was required for claim that defendant school district “engaged in a pattern and practice of retaliatory and discriminatory actions and listed 18 such examples,” because OAH would have been able to order reimbursement for therapy and mandate reports and meeting times for future IEP meetings).  

· Student A. v. Berkeley Unified School District, 17-cv02510, 2017 U.S. Dist. LEXIS 169086, at *11-12 (N.D. Cal. Oct. 12, 2017) (holding plaintiffs raised issue of fact as to whether filing further CRP complaints would be futile where they alleged that the CDE and school district failed to change its allegedly invalid policies and practices in response to multiple CRP complaints and reconsideration requests).

· M. C. v. Los Angeles Unified Sch. Dist., 559 F. Supp. 3d 1112, 1120 (C.D. Cal. 2021) (holding student was not required to exhaust challenge to state regulation because the California Constitution prohibits OAH from declaring laws unenforceable (citing Cal. Const. art. III, § 3.5)). 

When Does the Emergency Exception Apply?

Exhaustion is not required if failure to take immediate action would adversely affect a child’s mental or physical health. 

Only the Third Circuit has analyzed this exception:

· “Exhaustion is not required when the failure to take immediate action will adversely affect a child's mental or physical health.”  Komninos by Komninos v. Upper Saddle River Bd. of Educ., 13 F.3d 775, 778–79 (3d Cir. 1994) (citing H.R.Rep. No. 296, 99th Cong., 1st Sess. 7 (1985)).

· Plaintiffs must provide a “sufficient preliminary showing that the child will suffer serious and irreversible mental or physical damage (e.g., irremediable intellectual regression) before the administrative process may be circumvented.”  Id.  

· Because academic regression is generally recoupable, it does not meet exception unless shown with specificity to be irreversible. Id.
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